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10: 57 a. m

CHAI RPERSON GRIFFIS:  And call to order
our Public Hearing. This is, of course, the Board of
Zoning Adjustment of the District of Colunbia. |I'm
Ceoff Giffis, Chairperson. Joining nme today is Ms.
Mller, the Vice Chair, and also M. Etherly.
Representing the National Capital Planning Comm ssion
with us is M. Mnn and representing the Zoning
Commi ssion is M. Hildebrand.

|"m going to go very quickly, because |
want to have sone tinme and first say a very good
nmorning, but also | appreciate everyone's patience
with the Board this norning. There was quite a | ot of
work to be done at our pre-hearing neeting, but we
will try and nake up the tinme and absol utely respect
your time here today.

Copies of today's hearing agenda are
avai l able for you. You will see all, and you' ve had
plenty of time, I"'msure, to pick it up, it's at the
wal | where you cane into the hearing room W are
bei ng broadcast |ive for those of you that did not
hear this in the other previous opening, so we ask
that you, please, refrain from maki ng any noi ses or

di sturbing actions in the hearing room | would ask
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that you turn off cell phones and beepers, so that we
don't disrupt the proceedings and the transm ssions.

And nost and nore inportantly, there are
several things. First of all, the Court Reporter
sitting to mnmy right 1is <creating an official
transcript. That official transcript is part of the
record. Everything that is said on the record goes
into the transcript. You will need to speak into a
m crophone in order to be on the transcript. You wl|
also need to have filled out two wtness cards.
Wtness cards are avail able for you. They are at the
tabl e where you entered i nto the hearing roomand al so
the table where you will provide testinony right in
front of us.

Those two cards go to the recorder prior
to com ng forward. Wen you conme forward to give
testinmony to the Board, | would ask that you just
stat e your nanme and address once. That will obviously
give you credit on the transcript as we create this
whol e thing and then nobve ahead. Il will give any
other directive or instructions if we needtointerns
of the technol ogy and such. But, please, be aware
that if you want sonething to be on the record, it has
to be said into a m crophone.

Let' s nove ahead and note that for speci al

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

exceptions and vari ances our procedure is going to be
this, and always is actually: First, the applicant
will present their case, all the very inportant and
particular pieces of it. Second, we wll hear
Government reports attendant to the application,
reports of Ofice of Planning or the Departnent of
Transportation. They will conme in at that point.

Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion, the ANC. Fourth, we wll
hear from persons or parties in support of a case.
Fifth, would be persons or parties in opposition to a
case. And sixth, finally, the last word goes to the
appl i cant. They can sunmarize, give any rebutta
Wi tnesses that they want and give wus their
concl usi ons.

Cross exam nation is very inportant for a
| ot of the cases this norning. Cross examnation is
al l owed and permtted by parties in a case. There is
two ways you can participate in cases before the Board
of Zoni ng Adj ustnent. Actually, there's probably
nore, but there's two principal ways. First is as a
person and everyone is welconme, this is a Public
Hearing, to conme forward and provide testinony. You
are allotted three mnutes to address the Board as a

person.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

Parties, which we wll get into and
establish if need be, are allowed to conduct cross
exam nation. They are also required to put on cases,
full case presentations just |ike an applicant. It's
a very, very balanced, very equal participation in
this. But inportantly, in ternms of the opening here,
cross examnation is permtted by the applicant and
parties in a case. The ANC within which the property
is located is automatically a party in the case and,
therefore, wll, obviously, be allowed to conduct
Cross exam nati on.

It is inmportant to understand, as | have
said, we are creating a record here today. Wen we
cl ose the hearing on this case, the record is cl osed.
So no ot her information cones into the record, nothing
else will be looked at by this Board in naking our
deci si ons, except for any material that, of course, we
request and we will be very specific on what is to be
submitted into the record and when it is to be
submitted into the Ofice of Zoning. And we will get
to that detail in every case as we proceed.

The Sunshine Act requires that this Board
conduct its proceedings in the open and before the
public. This Board does enter into Executive Session

both during or after a hearing on a case and that is
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for purposes of reviewing the record and/or
deliberating on a case and this is, of course, in
accordance with the Sunshine Act.

At this time, | would like to say a very
good norning to Ms. Bailey with the Ofice of Zoning
on nmy very far right and, M. My, who has just
tenporarily wal ked out, alsowith the Ofice of Zoning
and with the Ofice of the Attorney General, M.
Monroe. At this point, 1'm going to have everyone
that is thinking about testifying before the Board,
giving any information, to have you stand and give
your attention to Ms. Bailey and she i s going to swear
you in. If you would not m nd, please, standing and
giving your attention to Ms. Bail ey?

MS. BAI LEY: Pl ease, raise your right

hand.
(Wher eupon, the witnesses were sworn.)
MS. BAILEY: Thank you.
CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nuch. At this point, we have our

potential persons to give testinony sworn in. Let's
take up any prelimnary matters. Prelimnary natters
are those which relate to whether a case wll or
should be heard today by this Board. Requests for

post ponenents, continuances or whether proper and
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adequate notice has been provided in a case are
el enents are prelimnary matters.

Let ne first say, M. Bailey, are you
aware of any prelimnary matters for the Board's
attention?

MS. BAILEY: No. M. Chairman, there are
prelimnary matters dealing with specific cases, but
not at this point.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Does anyone here have a prelimnary matter for
the Board's attention? You can cone forward at this
time. A very good norning, sir.

MR. DAVIS: Good norning. |'mKenneth A
Davis the ANC representative for 7B concerning Case
17316.

CHAI RPERSON GRI FFI'S: I ndeed, the Randle
Hi ghl ands speci al exception and vari ances to all owthe
construction of 11 row dwellings.

MR DAVIS: Yes, we have a letter in the
file there, | believe, that asks for a del ay, because
we were unable to hear -- have a public hearing on
that, because the applicant had nade changes to the
basi ¢ pl ans.

CHAI RPERSON GRI FFI S: Excel | ent. Boar d

Menbers, | think we should take this up, at this tine,
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as a prelimnary matter and that wll assess our
schedul e for this nmorning. Now, |let ne just note for
the both of you, because |I'm going to have the
gent |l eman representing the applicant i ntroduce hi nsel f
in asecond, that if this goes into further substance,
then we'll just, in consideration of the other
applicants, stop discussion and we'll call the cases.
But let's get through this pretty quickly if you don't
m nd.

MR. DAVIS: (kay.

CHAI RPERSON @RI FFI S: Yes, sir, if you
woul dn't mnd introducing yourself for the record?
You can just turn on your m crophone.

MR. MOORE: Good norning, M. Chairnman,
Menbers of the Board, Jerry Mwore Law Firm
representing the applicant here. There is no reason
to delay this case. The case is in the record. All
the statutory and regul atory requirenents have been
net . There is no need to delay. If the ANC
respectfully wi shes to present something into the
record, the record can be |l eft open after the hearing
for any subm ssion.

CHAI RPERSON GRIFFI'S: Okay. Then let's
get down to that directly in the record and the

subm ssion by the ANC and address it. Did the plans
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change and they were unaware of the plans and the
substanti ve changes?

MR. MOORE: The plans did change. W did
file one, an application. Subsequent to that filing
we did neet and discuss the issue, the case with the
D.C. Ofice of Planning. There were certain changes
made after the conversations that we had with the D. C
O fice of Planning. W do -- we have had the
opportunity to present those new plans to Menbers of
the ANC, so there is no reason regul atory or statutory
for this case to be del ayed.

MR DAVIS: CQur issue was whether or not
we had the information in a tinmely manner, so that we
could present it to the public. W were not able to
do that, so that we do not have public comment on the
maj or changes that were nade to the origina
appl i cation.

CHAI RPERSON GRI FFI'S: Do you know what t he
maj or changes are you are concerned about?

MR. DAVIS: The use of noving to the | ot
line, for instance. The property is -- the townhouses
are proposed to be adjacent to a property line. There
were | ot size issues and that we feel are inconsistent
wi th the nei ghborhood.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. DAVI S: And that the neighbors and

that the community shoul d have an opportunity.

CHAI RPERSON @RI FFI S: So that's the
siting, the massi ng has changed substantially, in your
opi ni on?

MR DAVIS: |'msorry?

CHAI RPERSON GRI FFI'S:  The siting of the
structure, the placenent of the structure on the site
and the massi ng has changed substantially?

VR. DAVI S: Yes, have changed
substantial ly.

MR MOORE: Well, that's just not true.
It'"s not true. What we have done is we have
elimnated one of the houses and the density of the
site has, in fact, been reduced from what it
originally was. The nunber of paragraphs from which
this applicant is seeking relief has been reduced from
five down to two.

CHAI RPERSON GRI FFI'S: | ndeed.

MR MOORE: Soit's a lot |ess dense than
it originally was planned to be.

CHAI RPERSON (Rl FFI S: Wien's the ANC s
next neeting?

MR. DAVI S: The third Thursday of this

month, | believe, the 19" Is that -- 1'm not
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certain of that date.

CHAI RPERSON GRI FFI'S:  Ckay.

MR DAVIS: W neet next week.

CHAI RPERSON GRIFFI'S: Al right.

MR DAVIS: Yes.

CHAI RPERSON GRI FFI'S: So you haven't had
your May neeting yet? Have we net?

MR DAVIS: Correct. W have not had our
May neeting yet, yes.

CHAI RPERSON GRI FFI' S:  Ckay. Good. You've
been joined. Does the gentlenman want to address the
Boar d?

UNI DENTI FI ED SPEAKER:  No, |' mfor anot her
case.

CHAI RPERSON &Rl FFI S Ch, i ndeed.
Excel l ent. Board Menbers, comrents, questions?

VICE CHAIR M LLER. Wl |, was the ori gi nal
application presented to the ANC?

MR MOORE: Yes.

VICE CHAIR M LLER: At a publicly noticed
neet i ng?

MR MOORE: Yes.

VICE CHAIR M LLER  And was -- M. Davis,
was there a vote at that neeting?

MR DAVIS: There was not a vote at that
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nmeeting. They did not give the presentation, because
as we state in the letter, the applicant indicated
that there were maj or changes to the application and
that, therefore, we concluded in the neeting that
there was no reason to take a vote if there's going to
be a maj or change.

VICE CHAIR M LLER: So you're saying at
the neeting at which the original application was
presented, they said, at that point, that they
anti ci pated maki ng changes?

MR DAVIS: Yes, that's true.

VICE CHAIR M LLER: And that's why you
didn't have a vote?

MR. DAVIS: Correct.

VICE CHAIR M LLER kay. And ny next
guestion is to whomdi d the applicant present the new
pl ans to, individual ANC Comm ssioners, the Zoning
Comm ttee of the ANC?

MR. DAVIS: The new applicant -- the new
application or revised application was presented in a
private neeting with the ANC, not a public neeting.

VICE CHAIR M LLER: Aprivate neetingwith
the full ANC?

MR. DAVI S: A private neeting with the

full ANC, with a quorum present, yes.
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CHAlI RPERSON GRI FFI S: Was there action

taken in the private neeting?

MR DAVIS: There was action taken in the
private neeting.

CHAI RPERSON &Rl FFI S: So there was a
notion and it was to what support the applicant?

MR. DAVIS: To support the applicant, yes.

VICE CHAIR M LLER And why was the
nmeeting private?

MR DAVIS: | don't know. W --

VICE CHAIR MLLER | nean, was it just
not announced or was the public excluded?

MR DAVIS: It was not announced.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Fol | ow up?

MR, DAVIS: No.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

MR MOORE: M. Chair, we have a
representative of the applicant here. | f he would
just be permtted one brief statenent? Identify

yoursel f, sir.

MR WALLACH: Yes, |I'm M chael Wallach
wi th the Anacostia Econom ¢ Devel opnent Corporati on.
And ny statenent is that the plan, the revised plan

was presented at a public neeting of the ANC. And
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subsequent to that public neeting, one of the ANC
Comm ssioners stated that if we could bring in the
ot her docunentation, that they would hold a special
nmeeti ng, because of the time of this presentation.

CHAI RPERSON CRI FFI S: Ckay. W t hout
getting into -- so you went to a public neeting. Was
there an action taken by the ANC, official action?
Was there a notion?

MR WALLACH: There was no action taken at
t he second ANC neeting. W went to two. And then the
third neeting, which was called as a special neeting,
was where the action was taken. Yes, sir.

UNI DENTI FI ED SPEAKER:  \What action?

MR. WALLACH: That it was approved 3-2 by
t he ANC.

CHAI RPERSON GRI FFI' S:  How nany peopl e are
here today for this case to give testinony, 173167
kay. Al l right. Any ot her guesti ons,
clarifications?

MR. DAVIS. Could | just conment that that
was not a public neeting. The final neeting was, as
| described it, a private neeting.

CHAI RPERSON GRI FFI'S: Sure.

MR. DAVIS: The public was not invited to

t hat neeti ng.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17
CHAI RPERSON CGRI FFI'S:  Ckay.

MR DAVIS: And had no notice of it.

CHAI RPERSON GRI FFI'S: Good. And | fully
understand that and I don't want us to spend a | ot of
time, because we may have different inpressions of
what that neeting was or wasn't. And does the ANC
represent the public? 1 don't want to get into that.
| want to get into the substance to see if we actually
have enough information for us to utilize the limted
time that we have today in getting through this and
how many peopl e have been here in order to go through
this case today.

Per haps we have to set this for or keep
the record open for further feedback and I don't have
any difficulty with doing that. But let's get quickly
on then. |s there any ot her questions or discussions
from Board Menbers? |s there any concerning noving
ahead with this today?

BOARD MEMBER MANN:  No.

CHAI RPERSON GRI FFIS: M. Mller?

VICE CHAIR M LLER | think if we nove
ahead with it today, we should keep the record open
for the comunity's input at the next ANC neeting and
they should be allowed to, you know, submt a

resol uti on on that.
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CHAI RPERSON &Rl FFI S: | would tend to

agree that as we get through this, M. Davis, you nmay
see that this comes up very clear or maybe not, but |
don't have any difficulty in followng ny Board and
keepi ng the record open or potentially keeping it open
as we get into this case for further filing fromthe
ANC, clarifications of positions or anything el se that
we cone up wth. M. Davis, do you have any
difficulty in proceeding in that fashion? A little
bit?

MR DAVI S: Yes, | do. | believe the
factors here are so inportant that the -- that they
cannot be judged without the public evaluation or
conment .

CHAI RPERSON GRI FFI'S: | ndeed.

VI CE CHAIR M LLER | think, M. Chairman,
it would nean to al so not have authorization for the
ANC Commi ssion to take a certain position in this
case, which they normally woul d have in participating
in this type of proceeding.

CHAI RPERSON GRI FFI'S: Wl |, certainly not.
We're not | ooking for a new position. And let ne be
clear, I'mnot |ooking for a new position today from
the ANC. But we would have to keep the record open

for the ANCto create a position with a public neeting
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at their -- on or about the 19'" of May.

VICE CHAIR M LLER: | guess ny concern
goes to the ANC actively participating in the case
t hat under the ideal circunstances, there is an ANC
report that takes the position and authorizes the ANC
Comm ssioner to represent that position and we don't
have that in this case

CHAI RPERSON GRIFFIS: Al right. | see.

COWM SSI ONER HI LDEBRAND: Particul arly,
the issue is whether or not they are here in support
or against the application. Do we have an officia
position of the ANC in that regard?

MR DAVIS: W do not.

CHAI RPERSON CGRI FFI' S: | thought we did.
W do have a letter fromthe ANC

VICE CHAIR M LLER W do have a letter.
" m sorry.

CHAI RPERSON GRI FFI'S: 1t's Exhi bit No. 23.
No, wait, that's not correct.

MR DAVIS: 25 is what | have.

CHAI RPERSON GRIFFI'S:  |'m sorry.

MR DAVIS: | have Exhibit 25.

CHAI RPERSON GRI FFI S: Thank you nuch.
Yes, right. | don't know.

MR, MOORE: M. Chairman, M. Chairnman,
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Menbers of the Board, there is sonme discord anong the
ANC. | have at ny left an ANC -- Menber of ANC- 7B who
is Single Menber District Conm ssioner. She has asked
just for the Board's attention just for the nonent,
pl ease? ldentify yourself.

M.  MOORE: Good norning, |I'm ANC
Conmmi ssi oner L. Yvonne Moore, ANC- 7B-083.

CHAI RPERSON GRI FFI' S:  Excel | ent.

M5, MOORE: This is nmy Single Menber
District.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. MOORE: | don't think there has been
as much division in my ANC in the three years that
have been as this issue has brought to the table.

CHAI RPERSON GRI FFI'S:  Okay.

V. MOORE: The conmunity, Randl e
Hi ghlands Civic Association wants it, but | have
spoken to sone residents that Iive near it and the ANC
did notify those residents, but they for sone reason
did not attend the neeting. But there is a |ot of
opposi tion, because of the variances. But ny ANC did
nmeet and our chair did send out an enmil.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MOORE: |'mnot sure how publicizedit

was. | do know that there was concern that it wasn't
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a seven day notice, which is required. But the ANC
did take a position in the event that you did not
postpone it, we were asking for a postponenent of the
deci si on.

CHAI RPERSON GRI FFI'S:  Okay. So but just

for clarification, Ms. Mdore, you support postponing

t his?

M5. MOORE: Yes.

CHAI RPERSON GRI FFI'S:  You do. And so does
M. Davis?

M5. MOORE: |'msorry?

MR. DAVIS: Yes, yes, Davis, also.

M5. MOORE: For postponing this? For the
vari ances.

MR. MOORE: He asked you did you support
post poni ng the case today.

M5. MOORE: Ch, yes, today.

MR. MOORE: You want to hear it today, am
| right? You want to hear it or do you not want to
hear it today?

CHAI RPERSON CRI FFI S: | think for that
counsel --

M5. MOORE: Because we've taken --

CHAI RPERSON @RI FFI S: | can get a clear

answer to the question, M. Mbore.
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M5. MOORE: W took the position --

CHAI RPERSON  CRI FFI S: No, | et e,
actually, be very clear. You are one of the ANC, as
M. Davis is, Conm ssioners that have authorized to
present and appear before the Board. So the question
asked of you and the letter by the ANC is requesting
that this case be postponed, not heard today. W
don't hear this.

M5. MOORE: That was the ANC s position.

CHAI RPERSON CGRIFFI'S:  And you are, as a
Si ngl e Menber Conmi ssioner, in agreenent with that?

M5. MOORE: I"'m in agreenent with the
majority and that was the majority vote.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MOORE: That was the majority vote.

CHAI RPERSON GRI FFI S: And M. Davis is

al so?

MR DAVIS: Yes.

CHAI RPERSON GRI FFI'S:  So we' re hearing t he
same --

M5. MOORE: Yes, that was the majority
vot e.

CHAI RPERSON GRI FFI'S:  Ckay.
M5. MOORE: But in the event that you did

not grant the postponenent, we sent a letter.
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CHAI RPERSON GRI FFI S: | see. But your

letter is Exhibit 25. |Is that correct?
M5. MOORE: |'mnot sure. | guess.

MS. BAILEY: She has another letter, M.

Chai r man.

CHAI RPERSON GRI FFI'S:  Ch, she does?

MS. BAILEY: That is not in the file.

CHAI RPERSON GRIFFI'S: Is not in the file?
Oh, | see.

M5. MOORE: Can | give you this?

CHAI RPERSON GRI FFI'S:  Not right yet. Oh,
we'll doit.

M5. MOORE: This was nailed to your office
certified.

MR MOORE: The bottomline, M. Chairnman
and Menbers of the Board, is all the statutory and
regul atory criteria have been net. There i s no reason
to postpone this case. W have worked with the ANC
We pl edge to continue to work with the ANC even after
this record, even after this hearing is concl uded.

The Board will have anple opportunity to
consider any points that the ANC would wi sh to put
into the record after the hearing has been conduct ed.
We have been waiting a long time for this hearing and

there is just no reason to postpone it.
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CHAlI RPERSON GRI FFI'S: Good. We have been

waiting a long tine, too, and it's 11:15. W got to
nove ahead. So we're going to call the case today.
|"mnot sure we're going to finishit today, so we're
goi ng to assess how nuch we get through. W have, you
know, 40 mnutes to do three cases, all of which are
very conplicated. | thank you all very much. Let's
nove ahead then and call the first case for the
nor ni ng sessi on.

MS. BAILEY: Application No. --

MR ZINSER. Sir, | can I, please --

CHAI RPERSON GRIFFIS:  Oh, I'msorry.

MR ZINSER:. -- request a postponenent?

CHAI RPERSON GRI FFI'S:  Yes, sir.

MR. ZINSER. Ckay. |'msorry that we have
sonehow got too many people here. M name is Vol ker
Zinser. | live on 1735 Riggs Place and | would like
to request that the case 17319 by M. MKeever would
be postponed just purely on procedural grounds.

There was an ANC neeting held. However,
the letter that came out of the ANC neeting did not
represent what the community actually was voting on.
And it's interesting to note that the representative
of that ANC group, M. Halligan, who was designated to

be here, has chosen not to be here.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR ZINSER: That is nunber one.

CHAI RPERSON Rl FFI S: Let me see if |
understand you correctly. So you're saying that you
don't feel that the ANC s action or that neeting
actually represents the conmunity's position. |Is that
correct?

MR ZINSER:. That's correct.

CHAI RPERSON GRI FFI'S: Okay. And let's be
absolutely clear here that this Board |ooks at the
recommendations of the ANC and the substantive
el ements of that. W also | ook at the recommendati ons
of the Ofice of Planning and the Departnent of
Transportation. Here's a whole new forum

MR ZINSER: | under stand.

CHAlI RPERSON CRI FFI S: And this is the
Public Hearing, so now is absolutely your tine to
present any other elenents that you feel --

MR ZINSER  Yes.

CHAI RPERSON GRI FFI'S:  -- may not have been
correctly represented. So that, to be direct,
woul dn't be a substantive postponing of this.

MR. ZI NSER:  Ckay.

CHAI RPERSON GRI FFI'S: Next ?

MR. ZINSER: But there is a second one and
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that is the i ssue. The hearing requires the applicant
to display an appropriate signage.

CHAI RPERSON GRI FFI'S:  Good, posting.

MR.  ZI NSER: Posting and, interestingly
enough, the sign cane and di sappear ed and di sappear ed
again twice. W have registered that, | believe, with
the Board here in sone form in emails or whatever
and we find that not an acceptable formand we woul d
like to request a postponenent, so we can all properly
prepare for this.

CHAI RPERSON GRI FFI'S:  Okay. Ms. Bail ey,
|"mcorrect that we have an affidavit of posting. |Is
that correct? It's Exhibit No. 20 in this case.

MS. BAILEY: Yes, M. Chairnan.

CHAI RPERSON GRI FFI S: s the applicant
present? |s the applicant represented here?

MR MCKEEVER  Yes, sir.

CHAI RPERSON GRI FFI S: Oh, vyes. If you
woul dn't mind just comng forward. And while we're
here, I"'msorry, ma'am do you want to state your nane
and address?

V5. CHAPLAI N: "' m Norma Zane Chapl ai n.
| live at 1721 Ri ggs Pl ace.

CHAI RPERSON @RI FFI S: And you have an

addi ti onal request for postponenent. |s that correct?
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M5. CHAPLAIN: | just --

CHAI RPERSON GRI FFI'S: Do you have anot her
prelimnary matter?

MS. CHAPLAIN:  No, |'msorry.

CHAI RPERSON GRI FFI'S:  Just the sane?

M5. CHAPLAI N: | was just prepared to
testify alittle early.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  ZI NSER: Ms. Chaplain was at the
particul ar ANC neeting, but you already --

CHAI RPERSON GRI FFI S: Sure, sure, sure.
kay. Let's tal k about posting. Do you want to

i ntroduce yoursel f, please?

MR.  MCKEEVER: M name is WIIiam
McKeever, 1723 Riggs Place. | am the petitioner.
Wth regard to M. Zinser's, | believe that's his

name, his statement, it is inaccurate. The sign did
fall down for a three day period in md April due to
wind and | re-erected it. It has been up since at
| east April 21%, today's date being May 10'". | have
nmet the signage requirenent as stipul ated on the sign.

MR. ZINSER. Can | respond to that?

CHAI RPERSON GRI FFI'S:  Yes, go ahead.

MR ZINSER Well, there is about, | don't

know how many is left, eight or so of the residents
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her e. They all have observed the sane thing. It
wasn't just once for a three day period. It canme up,
was hung and it disappeared again. It's not

bel i evable to say when sonething is wired up to the
bars of the wi ndow that the wi nd has bl owmn that down.
That's just really not credible.

MR MCKEEVER: Excuse ne. |t was erected
wi th tape.

CHAI RPERSON GRI FFI'S: R ght.

MR. MCKEEVER: The tape did not hold due
to the w nd.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MCKEEVER: And when | had to put it
back up, | put it up in a wred way. If this
gentl eman says that it fell down twice, he is |lying.

CHAI RPERSON GRI FFI' S: (Okay. W don't need
to get too far into this.

MR. MCKEEVER: | do not |ike being accused
of di shonesty, sir.

CHAI RPERSON CGRI FFI'S: | understand. Thank
you very nuch. It's interesting and we often hear
this. First of all, the placard posting is one of the
nost inportant things in my opinion, pieces of
announcenent, because it is clearly what people see.

It is the form of which people take notice.
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Otentimes we get letters in the mail and, although
interesting, may not pay great attention to it and we
nove ahead. So those are the two el enents of posting
t hat happens for our Public Hearing.

There ar e, of cour se, ot her
partici pations. The ANC, of course, does their public
participation. In this case, Board Menbers and | w ||
hear fromall of you, I amnot persuaded that we have
| acked i n announci ng the hearing today just based on
the fact of how many requests for party status, based
on, frankly, your own observation of howoften it went
down and how often it went up, it was pretty vigilant
in noticing this, the fact that the ANC has al so had
a public nmeeting on this.

Real |y, what we need to get into and |
think we need to assess in terns of the proper posting
and whet her we wi || postpone this is whether there has
not been enough opportunity for the community to be
aware of this. And it seens to nme that there is an
awful ot of awareness here and we should utilize the
limted tine that we have in hearing this case and
hearing fromall of the adjoining neighbors.

| don't see what would be gained by
postponing this further. | don't anticipate that

there's any other fornmal neetings that are required of
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our hearing of this case, but |let ne hear from other
Board Menbers. Any objection to proceeding, M.
Mller?

VICE CHAIR MLLER. | concur fully wth
what you have just said.

COWM SSI ONER HI LDEBRAND: | do, as well.

CHAI RPERSON CGRI FFI' S:  Okay. Anything el se
then? Any other questions, conments, concerns?

MR ZINSER: We'|l cone |ater.

CHAI RPERSON GRI FFI'S:  Ckay. Then | think
we'reready toroll. M. Bailey, if you wouldn't m nd
calling the first case in the norning.

MS. BAI LEY: Thank you, M. Chairnman.
Application No. 17319 of WIIliamMKeever, pursuant to
11 DCMR section 3104.1, for a special exception to
allowa rear addition to an existing single-famly row
dwel I'i ng under section 223, not neeting the side yard
requi renents, that's section 405, the court
requi renents, which is section 406. The property is
| ocated in the Dupont Crcle Overlay and it's also
zoned R-5-B at 1723 Riggs Place, N.W, Square 153, Lot
104.

CHAI RPERSON CRI FFI' S: Thank you, M.
Bailey. Is Ms. Yin present?

M5, YIN: Yes.
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CHAI RPERSON GRI FFI'S: I f you woul dn"t m nd

getting seated at the table. Ms. Chapl ain, Norna
Chaplain? Ch, good, thank you. And M. Mirphy?
Excel | ent. These are the three persons that have
requested party status, none of which were tinely
submtted. So the first question, Board Menbers, is
whet her we woul d accept these in. Ch, gosh, darn
Yes, you're right. |I'msorry. Do we have a current
one? Soneone did away with all mne. Oh, we have
Vol ker Zi nser.

MR ZINSER  Yes.

CHAI RPERSON @RI FFI S: And also M.
Redford. Ckay. One, two, three, four, five. Does
anyone else think that they requested party status
that I haven't naned? That's right, the one | got
this norning. Hold on two seconds. Okay. Very well.
Roggensack. |Is that correct?

MR. MJURPHY: She had to | eave due to --

CHAI RPERSON GRI FFI'S: Do you m nd turning
your m crophone on? She had to | eave?

MR MJURPHY: She had to |eave due to
timng, yes.

CHAI RPERSON GRI FFI'S:  Yes. Under st ood.
kay. Good. | don't knowif you caught a | ot of what

| said in the beginning, but 1'mgoing to say it again
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very clearly and concisely. I"'m going to take
guestions fromyou, because this is what | want you to
wei gh at this point.

There are t wo possibilities of
participation today. One is as a person and one is as
a party. Now, I'mnot going to be exhaustive in all
of the responsibilities that you have or pros and
cons. But very sinply put, to provide testinony today
all of you are welcone. There is nothing that
prohi bits anybody from providing testinony.

W will call you up at the point in the
heari ng where we have persons i n opposition. You w ||
provi de your testinony. You will be cross exam ned by
the applicant and the representative. You will be
guestioned by the Board and then you will sit down and
rel ax.

| f you proceed to go for party status and
are granted party status, party status means you are
a full participant in this case, neaning we will call
you to present a full case. You wll have an
opportunity to call witnesses. You will be required
to submt to the Board |Iegal reasonings and
concl usi ons, that which we ask for, that which we ask
the applicant for. You are in many respects an equal

participant in this hearing today. Qobvi ously, you
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will also, as a party, be able to conduct cross
exam nati on, meani ng question the wi tnesses and cross
t hem

So with that, is everyone clear on that
and are there any questions and is anyone wanting to
just present testinony today? Yes, sir?

MR. MURPHY: The questi on goes back to our
request for postponenent in that part of the reason
that we tried to request party status was because of
the insufficient notice and we have not been able to
secure a plan within the nei ghborhood to address this,
because there are so many fol ks that were unaware of
today's hearing and al so unaware of the vote at the
ANC.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MJRPHY: So that is why we were
seeking party status.

CHAI RPERSON GRI FFI'S:  Okay.

MR MJRPHY: In order to be able to do
t hat .

CHAI RPERSON GRI FFI'S: But let nme see if |
understand, and | fully understand that you want the
whol e conmunity to be polled and kind of understand
and gauge what it is. But do you feel that you have

a strong enough wunderstanding of what is being
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proposed that you could bring substantive fact or
opposition to elenments of this case?

MR MJRPHY: Yes, | do believe, | do.
However, | have requested additional information from
our ANC Commi ssi oner and he has refused to give it to
ne.

CHAI RPERSON Rl FFI S: What kind of
information fromthe ANC?

MR. MJURPHY: W requested the information
regardi ng what he had polled the neighbors, so we
under st ood exactly whi ch nei ghbors --

CHAI RPERSON GRI FFI'S:  Okay.

MR. MURPHY: -- supported the application.

CHAI RPERSON GRI FFI S: But to be clear,
we're not bal ancing our judgnent and our basis of
deci sion won't be based on, you know, how many in the
comunity support or don't support. | nmean, we're
| ooking at very direct inpacts, you know, the |ight
and the air and character of the nei ghborhood type
thing, which we'll get very specific into.

And what we need is just one person to
tell us that. If 50 tell us, that's okay, but one
person telling us is strong enough. So ny concern is
what are we actually looking to get if we have, you

know, 10 nore people in opposition? Yes, M. Yin?
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You need to be on a m crophone though.

M5. YIN W have an architect with us
present who will be able to hel p us devel op perhaps a
nore articul ate description of our opposition to the
application. And therefore, we need tinme in order to
do that and to request for party status. There is
significant opposition from surrounding neighbors
based on the inpact it would have upon our lives and
our hones.

CHAI RPERSON GRIFFI'S:  This is a special
exception, 223.

MS. CHAPLAIN: And al so, before the ANC
nmeeting we were told that M. MKeever had w thdrawn
his request for third floor construction.

CHAlI RPERSON (Rl FFI S: Well, that's the
next question. Do you guys actually know what we're
goi ng to hear today?

MS. CHAPLAI N:  Yes.

CHAI RPERSON GRI FFI'S:  You do?

MS. CHAPLAIN:  Yes.

CHAI RPERSON GRI FFI'S:  Fabul ous.

MS. CHAPLAIN: | think, but it went back
and forth several tinmes, and so people were not
nobilized. | ama fornmer ANC Conmi ssioner.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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M5. CHAPLAIN. And | called | ots of people

and said no, you better be there.

CHAI RPERSON GRI FFI' S:  Ckay. Maybe I' mnot
cl ear though. |'mnot --

M5. CHAPLAIN.  And so --

CHAI RPERSON @RI FFI S: I'"'m not really
concerned today about nobilization of forces against
or for this.

M5. CHAPLAIN. Ckay. But the reason that
sone people did not participate is they didn't know
what was happeni ng.

CHAI RPERSON GRI FFI'S:  Well, | know that.

MR MJURPHY: There's confusion in the
nei ghbor hood exactly about what is being proposed.

CHAI RPERSON GRI FFI'S:  Right.

MR. MURPHY: There is substantial
conf usi on.

CHAI RPERSON GRI FFI'S: Sane with us, but
that's what we're here for.

UNI DENTI FI ED SPEAKER: Wt h t he si gn goi ng
up and down.

CHAI RPERSON @RI FFI S: But that's what
we're here for.

VICE CHAIR M LLER. M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?
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VICE CHAIR M LLER | wanted to pose a

guestion | guess to Ms. Yin who said that they have an
architect here. Is there any reason that the
architect can't testify and participate fully in the
proceedi ng t oday?

MR. ZINSER | certainly will, vyes.

VICE CHAIR MLLER He will?

MR ZINSER  Yes.

VICE CHAIR M LLER. Okay. So that's fine.

CHAI RPERSON  CRI FFI S: You're t he
architect.

VICE CHAIR MLLER  Ch, good, fine. So
it's not |ike --

CHAI RPERSON GRI FFI S: Al so requesting
party.

VICE CHAIR MLLER You don't have
sufficient -- it's not that you don't have enough
information to participate today.

MR ZINSER: Well, we have the infornmation
that we have been able to gather to this point, yes,
but there nmay be nore to cone and that's the reason
for the request for postponenent, but we are willing
to proceed on that basis as well.

VICE CHAIR M LLER kay. My ot her

guestion is fromwhat |I'm hearing, we have a |ot of
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i ndi vidual requests for party status and you all
should know that another option is if you're all
presenting the sanme case, you can join as one party.
So that's an option you should consider. Do you
under stand that ?

MR. MJRPHY: Yes, and that is sonething
that we wanted to consider as a group of neighbors,
but we were not able to get together to do this
because of the confusion in the nei ghborhood.

VICE CHAIR MLLER | guess ny point is
for you all who are here requesting individual party
st at us.

MR, MJURPHY: Ckay.

VICE CHAIR M LLER: The six of you.

V5. CHAPLAI N: W'll try not to repeat
each ot her.

VICE CHAIR MLLER Right. So if you're
going to be saying the sane things, then --

CHAl RPERSON GRI FFI S: Let nme be nore

direct.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S: W have one, two,
three, four, five requests for party status. W

haven't even gotten to the substance of how we grant

party status and we need to get to that right away.
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And the nost critical piece of that is the |ast
guestion on the application, which you all filled out,
and that is "How are you uniquely distinctly inpacted
or affected if this relief was granted?”

Ms. MIler is gettingright tothat point.
If you' re all meking the same case, you all want to
make it separately, you have essentially hurt each one
of your applications for granting party status by
saying that there are five or six of you that have the
exact sanme thing. Youwll all be dealt with the sane
way if this is granted.

So it comes up, one, not only
strengt heni ng t he request for party status as joi ni ng,
but it also in admnistrative efficiency is very
effective and inmportant in getting forward. You know,

if there is a person in charge of the party, all of

you will be able to testify as witnesses within the
party, and then you will just have one person that
will cross each of the pieces.

Really, | am al nbst certain when we get

into this, this is a very, very sinple case in terns
of the facts of what we have to look at. So we're
probably going to take less time in getting through
all the substance of it than we doin this prelimnary

matter, which is now observed. Go ahead.
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MR.  ZI NSER: Wiy don't we go with ne

representing the group as one and if | | eave sonet hi ng
out, as you say, soneone else can testify?

CHAI RPERSON GRI FFI' S:  Absol utel y, yes, and
| think that's excellent. | think that's the way to
proceed i f everyone is anenable to that, and there is
not hi ng t hat precl udes each one of you fromaddressing
the Board in a fashion under the -- in the case
presentation. Gkay. So let's goto -- Ms. Mller, a
concern? Let's go to --

VICE CHAIR M LLER What shall we call
t henf?

CHAI RPERSON GRI FFI' S: | don't know. We'l|
deal with that ina mnute. Right. || think we should
define themas a party then and go to the request for
party status application as a joined party in all of
this and the rising of concerns that are |isted and
al so that which whether they would be uniquely or
distinctly inpacted. | think it is fairly persuasive
as a joint party, first of all just based on the
| ocation and standing. | wll give the applicant an
opportunity to respond to this request for party
status. Yes?

MR. MCKEEVER: I have no objection to

t hese fol ks opposing ne as individual people or in a
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party status.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Then let's proceed. W have granted
then one, a single party in opposition to this case,
and we have, as indicated, M. Zinser, is that correct
pronunci ati on?

MR ZINSER  Yes.

CHAI RPERSON GRI FFI'S:  WI Il be head of it
and we'll proceed. I would ask you all to have a
seat, be confortable. W're going to proceed in this
fashi on. I'"'m going to open this up, the case
presentation fromthe applicant. W will then gointo
t he CGovernnent agency reports, the ANC and then we
will go to persons in support of the application, and
then we will go to the party in opposition, the case
presentation, and then we'll go for any sort of
conclusions. A very good norning. Yes?

Yes, |'"'msorry. M. Etherly brings up an
excellent point. 1 think it was kind of a consensus,
not official actually, that we waived in the
exceptions of the applications and have taken t hemup,
obvi ously, and granted. An excellent point for
clarification. Let's nove ahead then wth the
applicant's case.

MR. MCKEEVER: Al right. Good norning
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again, WIIliam MKeever, 1723 Riggs Place. | have a
very sinple petition. | noved into ny residence in
Decenber and the sole thing that | amasking for today
is an expansion of 4.2 feet into the dogleg that
separates ny home from 1721 Ri ggs Pl ace.

Oiginally, in April, | had submtted a
different petition to the ANC. The petition to the
ANC was what | just nentioned plus the addition of a
third floor addition to my hone. At the ANC |
conpletely withdrew that petition and when the ANC
voted, it had one itemon the table, namely the 4.2
extension into the dogl eg.

The ANC vot ed seven i n favor, none agai nst
and two abstaining. M. Zin, I"'msorry, M. Yin was
there. M. Chaplain. The partner or M. Mirphy were
t here. The nei ghborhood was wel | -represent ed and t hey
were vocal ly represented and despite their objections
to my plan, the ANC voted for ne.

Inthe letter dated 21 April by the Ofice
of Planning, there is sone confusion in the section
listed as request. The way | read it, it looks as if
| amstill petitioning for the third floor expansion.
| am not. | am petitioning solely for the 4.2
expansion into the dogleg and the words of what |

really seek are listed in section 223.2(a). That is
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t he actual verbiage of what | seek. The information
on page 1 under the words request is superfluous and
real |y sonewhat inaccurate.

| would like to introduce ny architect,
M. WIlliamMddleton. He can talk to you about sone
of the technical aspects of ny plan.

MR. M DDLETON: Good nor ni ng. | have
brought sone additional draw ngs at the request of the
staff. [I'mnot sure they are still needed, but they
basically were submtted originally, but I'mnot sure
you got them and one is a plat showi ng the exact
| ocation of the extended dogl eg and t hen anot her is an
overall site plan of the square showi ng the | ocation.
And the third drawing is just an elevation of the
ext ensi on.

CHAI RPERSON GRI FFI S: kay. How many
copies of all that do you have?

MR. M DDLETON: | have enough for
ever ybody.

CHAI RPERSON GRI FFI'S:  Okay. Do you want
to turn around and hand one to the party i n opposition
first and then you can submt theminto the record?

MR. M DDLETON: Ckay. Should | just bring
t hem up?

CHAI RPERSON GRI FFI S: If you wouldn't
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m nd, you can bring themto Ms. Bail ey.

MR. M DDLETON: In addition, if need be,
| have photographs actually along the whol e back of
t he square, which shows quite a variation in what has
been going on. In fact, in one of the dogl egs soneone
has actually put a stair and an entrance.

CHAI RPERSON GRI FFI'S:  Okay.

MR. M DDLETON: So it's not that we're
establishing a precedent of any kind. | al so have
phot ographs of other areas where this Board has
actual |y approved extensions.

CHAI RPERSON GRI FFI S: That's nice, but
t hat doesn't go to whether this would inpact the |ight

and air avail able to the nei ghboring properties, does

it?

VMR. M DDLETON: Ri ght. No, it's just
showi ng that there wasn't -- we're not establishing a
pr ecedent .

CHAI RPERSON GRI FFI'S:  Yes. W do a | ot of
223s.

MR. M DDLETON: Yes.

CHAI RPERSON GRIFFI'S:  And we don't base
anyt hing on precedent anyway. W |ook at every

application that is before us. So let's go directly

to it. 223.2, the light and air available to
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nei ghbori ng properties should not be unduly affected.
Do you want to add anything else to that

ot her than what you have submitted into the record?

MR. M DDLETON:. | don't believe we have
to, because --

CHAI RPERSON &Rl FFI S: Are t here
fenestration? Is there windows on the adjacent

property where this is proposed to be?

MR. M DDLETON: No, it's a solid wall
Both are solid walls.

CHAI RPERSON GRIFFI'S:  And the extension
out is 4 feet, 8 inches?

MR. M DDLETON. Right, and it's only on
the first floor.

CHAI RPERSON GRIFFI'S: So it doesn't go to
t he basenent or cellar |evel?

MR. M DDLETON: No, it's like a bay,
actual ly.

CHAI RPERSON GRI FFI'S: I nteresting.

MR. M DDLETON: It's an extension of the
kitchen by 4 feet.

CHAI RPERSON Rl FFI S: | see. kay.
Privacy and the use and enjoynent of the neighboring
properties, would they be unduly conpromsed if this

is approved and built?
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MR. M DDLETON:  No.

MR. MCKEEVER  The addition is not even
visible fromthe alley. | have a 6 foot fence around
nmy property and unless you're 6 foot 3 or 6 foot 4 or
over, you cannot even possibly see it.

CHAI RPERSON GRI FFI'S:  So your rear yardis
totally encl osed?

MR MCKEEVER  Yes, it is.

CHAI RPERSON GRI FFI'S: | see.

MR. M DDLETON. As nany of themare al ong
t he bl ock.

CHAI RPERSON Rl FFI S: Ckay. And, in
addition, together with the original building as
viewed fromthe alley, if you' re on a step stool and
| ooked over your fence or you took your fence down,
would it be in keeping with the character of the
architecture of the nei ghborhood?

MR. M DDLETON: Yes, | have nade an effort
to keep it in character.

CHAI RPERSON GRI FFI'S:  How so?

MR. M DDLETON: We'll put the sane wi ndow,
type window, that is there nowon it, on the facade.

CHAI RPERSON CGRI FFI' S:  What type of wi ndow?
What does that nmean?

MR. M DDLETON: [t's a casenent w ndow
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that is nowthere, if you need to see the photograph.

MR MCKEEVER: Sir, | believe it would be
virtually invisible to anyone who was peeri ng over ny
fence. You're looking at it now and you would see
exactly the sane site, except it woul d be extended out
4 and a half feet.

MR. M DDLETON: Yes. It's going to be
hard to tell that it's actually an extension, but | do

have some phot ographs of the back of it if that would

hel p.

CHAI RPERSON GRI FFI'S: O the back of the
house?

MR. M DDLETON: House.

CHAI RPERSON GRI FFI'S:  Yes, we have t hose.

MR. M DDLETON:. Yes, | thought maybe you
di d. Well, you can tell that the w ndow would be

smal | er, because the bay does another |ike dogleg 4
and a half feet there.

CHAI RPERSON CRI FFI S: Ckay. | didn't
understand your |ast comrent though. Looking at the
proposed addition, your elevation that you submtted,
you said that you're using the sane type of w ndow,
but it |ooks Iike you have drawn doubl e hung w ndow.

MR MDDLETON: No. Oh, if it -- are you

| ooki ng at this draw ng?
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CHAI RPERSON GRI FFI'S: Right. Wsat are t he

original w ndows?

MR. M DDLETON: Yes, this is a doubl e hung
wi ndow here and with a glass roof, shed roof, on it.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
There it is. Anything el se?

BOARD MEMBER ETHERLY: Qui ck question.

CHAI RPERSON GRI FFI'S:  Yes, M. Etherly, go
ahead.

BOARD MEMBER ETHERLY: Thank you, M.
Chair. A very brief question. Wth respect to
vantage points fromthe rear of your property as it
currently exists into any of the adjacent properties,
do you al ready have vantage points if you' re | ooking
out of any of your rear facing w ndows into adjacent
yards or patios, | should say?

MR. MCKEEVER |'mnot sure what you nean
about vant age points.

BOARD MEMBER ETHERLY: If you're at any of
the windows that are facing rearward from your
property, can you see into adjacent rear yards?

MR. MCKEEVER | can --

MR. M DDLETON: Yes, you can see across
the all ey.

MR. MCKEEVER: | can see across the alley.
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BOARD MEMBER ETHERLY: Across the alley.

MR. MCKEEVER  Ri ght.

BOARD MEMBER ETHERLY: But in terns of
anything to your right or left?

MR. MCKEEVER: | cannot.

MR. M DDLETON:  No.

BOARD MEMBER ETHERLY: And that would
continue to be the case?

MR. MCKEEVER: Oh, absol utely.

BOARD MEMBER ETHERLY: Ckay.

MR. M DDLETON: It's 14 feet back.

BOARD MEMBER ETHERLY: Excel | ent.

MR. MCKEEVER: Right. The dogleg is 18
feet long. |'mproposing to fill up around 4 feet of
it.

BOARD MEMBER ETHERLY: Thank you. Thank
you, M. Chair.

CHAI RPERSON GRIFFIS: M. Mller?

MR. MCKEEVER: And not even all of it,
just one story of the three stories that the dogl eg
occupi es.

VICE CHAIR M LLER | just want to pin
this dom. D d you say that the addition, when it's
built, will be able to be seen fromthe public alley

or that it will be inpossible to see it from the
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public alley?

MR. MCKEEVER Well, certainly, ma'am As
you can see, this is the rear of ny house and this is,
essentially, what you see now. You |ook to the back
of nmy house and you see this. What you will see is
exactly the sane thing, except it's just going to be
projected 4 feet out further into that dogl eg.

MR M DDLETON: And there's a fence. You
can see it.

VICE CHAIR M LLER. So you're saying it's
not going to be higher than 6 feet so, therefore, it
won't be able to be seen?

MR. M DDLETON: Ch, no, no, it will be
hi gher than 6 feet.

VICECHAIR M LLER It will be higher than
6 feet, so --

CHAI RPERSON GRI FFI'S:  The point is there
is a6 foot fence around the rear yard. So if you're
wal ki ng down the alley, his testinobny is that you're
not going to see it, because how could you | ook over
a 6 foot fence?

MR MCKEEVER It's not visible. The
current wi ndow right there is not visible if you are
| ess than 6 foot 3 or 4 inches if you | ook at the rear

of ny house.
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VICE CHAIR M LLER: And howtall woul d the

addi tion be?

MR. M DDLETON: It will be a total of
about 8 or 9 feet, probably 10.

VICE CHAIR M LLER: Ckay. Thank you.

MR. M DDLETON: Dependi ng on what we end
up with the sl ope on the roof.

CHAI RPERSON CGRI FFI'S:  Anyt hing el se? Any
ot her questions fromthe Board?

BOARD MEMBER MANN:  Yes.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN: Just briefly. Has
this project received approval from HPRB?

MR. M DDLETON:  \Who?

BOARD MEMBER  MANN: The Historic
Preservation Revi ew Board.

MR. M DDLETON:. They requested that | go
to here first, but they have said once you approve it,
they will approve it, of course, but they had no
problemwth it, but they wanted us to do a hearing
first. And that was when we were doing the --

CHAI RPERSON GRI FFI'S:  Right, but let's be
clear. | nean, you don't have an official --

MR. M DDLETON: No, | don't have anyt hi ng,

right.
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CHAI RPERSON GRI FFI S: -- approval from
HPRB?

MR. M DDLETON:  No.

MR. MCKEEVER: On page 5 of the letter
dated April 21° it says agency conmments. The

Hi storic Preservation Ofice has no concerns regardi ng
the one story building addition.

CHAI RPERSON GRI FFI'S: Right. That's from
the O fice of Planning, correct?

MR. MCKEEVER  Yes, it --

MR. M DDLETON: Yes.

MR MCKEEVER But it talks about the
Hi storic Preservation Ofice.

CHAI RPERSON GRI FFI S: Did you neet with
the Preservation O fice?

MR. M DDLETON: Yes, | did. | submtted
it there first.

CHAI RPERSON GRI FFI'S:  Oh, you did?

VMR. M DDLETON: And they canme back and
saidfileit with BZA. W don't have any problemwi th
it, but we would rather see you go through a hearing.
And t hat was when we were doing the third story.

CHAI RPERSON GRI FFI'S: R ght.

MR. M DDLETON: So of course, they didn't

have any problemw th this. They didn't conme out and
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say that directly at the tine.

CHAI RPERSON GRI FFI'S:  Good.

MR. M DDLETON: But they were concerned
about the third story.

CHAI RPERSON GRI FFI'S:  Al'l right. But just
for clarity, | don't think that they have officially
ruled on this. Cbviously, they need to sign-off on
the permt if this was to proceed through zoning and
t hey woul d | ook at that.

MR M DDLETON: Well, | talked to them

CHAI RPERSON GRI FFI'S:  But that's not our
jurisdiction.

MR. M DDLETON: | talked to themtwo days
ago and --

CHAI RPERSON GRI FFI'S: Who did you speak
w t h?

MR. M DDLETON: ["m sorry. | don't
remenber his nane.

CHAI RPERSON GRI FFI'S:  That's okay.

VMR. M DDLETON: He's in charge of the
ar ea.

CHAI RPERSON GRI FFI'S:  Okay.

MR. M DDLETON: And | said do we file
again noww th you all and he said no, bring it over.

| f you got approval from BZA, we'll sign-off onit.
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CHAI RPERSON GRI FFI'S:  Yes. Right. Just

for clarity, because the Board is asking. O course,
t he drawi ngs that we're show ng here show an expanded
scope, even the plat that you have just submtted.
All we're looking at is the addition off the first
floor.

MR. MCKEEVER  Ri ght.

CHAI RPERSON GRIFFI'S: It is sonewhat of a

gl ass bay enclosure and it projects out 4 feet 8

inches into the areaway and that's it. I's that
correct?

MR. MCKEEVER That's it. That is
correct.

MR. M DDLETON. Yes. This draw ng shows
a deck that he is going to do instead of the third
story, but that doesn't affect you all.

CHAI RPERSON GRI FFI' S: Ckay. Right. W're
not sure why you said that. What are we tal ki ng about
then? The deck is not before us.

MR. M DDLETON: R ght.

CHAl RPERSON GRIFFIS: So let's leave it at
what | say and agree with it or disagree with it.

MR. M DDLETON: Well, | was trying to ask
you. You said --

CHAI RPERSON GRI FFI'S:  Unl ess | have gone
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way off track here. W're |ooking at this snal
addition off the first floor, which is a glass
enclosure and it's the bay, correct?

MR. M DDLETON: R ght.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng
el se? Board Menbers, clarifications? Good. Anything
el se you would like to present at this point?

MR M DDLETON: | don't think so.

MR MCKEEVER  No, sir.

CHAI RPERSON GRI FFI S: kay. Let's nove
ahead then. Let's goto the Ofice of Planning. Oh,
|"msorry. Yes. Wuld the party in opposition |ike
to cross the witnesses that you have heard?

MR ZINSER Not at this tinme. | will do
that |ater.

CHAI RPERSON GRI FFI'S:  Actual ly, no. Now
is the tine to cross. Cross exam nation, of course,
this is your opportunity to ask questions of the
applicant. So they have just presented. They said
listen, this small bay enclosure, it's glass. W're
going to match the windows and it's not going to
i npact the light or the air. And you're going to say
-- | don't know what you're going to say, but you're
going to ask very direct, succinct questions and they

are going to give you very direct, succinct answers

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

and then we're going to nove on.

MR. ZINSER Al right.

CHAI RPERSON GRI FFI'S:  Good.

MR. ZI NSER: You asked a question. |Is the
addi ti on done in keeping with the architecture? Even
t hough the exi sting wi ndowright nowis a side-by-side
sliding w ndow.

CHAI RPERSON GRI FFI S: Let me give one
further instruction. This is absolutely not your tine
to make statenents.

MR ZINSER: |'m not.

CHAI RPERSON GRIFFI'S: This is the tine to
ask questions of them So you don't need to prepare
us. Don't get us up to speed, zing questions, zing
answers and we're goi ng hone.

MR. ZINSER The zing question here is in
this addition, we are installing a window that is

drastically different than the general architecturein

t he area.

CHAI RPERSON GRIFFI'S:  Is that true?

MR MCKEEVER: It would be the sanme
Wi ndow.

CHAl RPERSON  (RI FFI S: That's  your

guestion, right?

MR. ZI NSER: The window is there. | t
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doesn't nean it's in character with the architecture
in the area.

CHAI RPERSON GRI FFI'S:  Okay. Wat is your
guestion?

MR. ZINSER Why do we need this kind of
wi ndow i f we have to make an addition? It should be
in keeping with the architecture.

CHAI RPERSON @RI FFI S: Good. If 1
under stand your question, the direct question is you
made a statenent that this window is in character.
It's existing. What makes it in character?

MR,  ZI NSER: Wien you addressed the
guestion of why --

CHAI RPERSON CRI FFI S: Right, that's the
guestion. Now, we need an answer.

MR M DDLETON: What rmakes it in
character?

CHAI RPERSON GRI FFI' S: Yes.

MR. M DDLETON: Just keeping with the
wi ndows that are there.

CHAlI RPERSON (Rl FFI S: Wth the w ndows
that are there.

MR M DDLETON: | don't think it matters
to himwhether it's --

CHAI RPERSON CGRI FFI'S:  Okay. The foll ow up
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guestion, as | understand the direction regarding the
cross exam nation, is the windowthat you' re proposing
to match, is that an existing? |Is that an original
wi ndow of the structure?

MR. M DDLETON:  No.

CHAlI RPERSON GRI FFI S: It is not? Ckay.
So their followup to that then is what makes it in
character with the existing structure?

MR. M DDLETON: O her than because the
wi ndows are all casenent, except for the top floor.

MR. MCKEEVER: It woul d be essentially the
sanme wi ndow that exists.

MR. M DDLETON: We were just trying to --

MR. MCKEEVER: It's going to have to be
smal | er.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MCKEEVER  But the sanme w ndow.

CHAI RPERSON GRI FFI'S: | understand that.
| understand that. So fromthe Board' s perspective --

MR. MCKEEVER: And if this gentleman
obj ects to the new wi ndow, he shoul d have objected to
my old window. | have never heard any objections to
him-- ny old w ndow.

CHAI RPERSON GRI FFI'S:  No, no, but that's

not what we're here to deal with. Okay. So just to
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establish, it's an excellent question. The question
was this is not an original w ndow.

MR. M DDLETON: R ght.

CHAI RPERSON  CRI FFI S: It's not an
original, double hung wood, single pane w ndow. It
was replaced at sonme point and what they are doing is
mat chi ng t he exi sting wi ndow and t hey are sayi ng t hat
that keeps in the existing character of the house and
the addition. GCkay. Next question?

MR. ZINSER This exhibit here is a plat.
It does not show the side yard properly inasnuch that

the side yard actually goes down to the basenent

| evel .

CHAI RPERSON GRIFFI'S: Is there a question
her e?

MR. ZINSER. Yes. It hasto doultimtely
with, which I will present |later on, how do we count
these areas really? It's presented as if it was
| evel . It is not and I would like to have that
corrected.

CHAl RPERSON (RI FFI'S:  So you want --

MR MCKEEVER: That's a two di nensional
drawi ng, sir.

CHAI RPERSON GRIFFI'S:  The plat? So the

guestion to them is how come you didn't show
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t opogr aphi ¢ changes on the plat plan?

MR. ZINSER If you |l ook at the side
yard --

CHAI RPERSON GRI FFI'S:  No, no, no. Really,
this should go very quickly.

MR ZINSER:  Yes.

CHAI RPERSON GRI FFI'S: And you shoul d be
firing off questions. So your question to themis why
have you not shown t opographi c variati ons on your pl at
plan? |Is that your question?

MR ZINSER: That is correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR ZINSER: There is --

CHAI RPERSON GRI FFI'S:  Good. Let's get an
answer .

MR. M DDLETON: At the time | honestly
t hought the stairs were underneath the addition and
since | have gone back --

CHAI RPERSON GRI FFI S: Do plats show
t opogr aphi ¢ changes?

MR. M DDLETON:  No.

CHAI RPERSON @RI FFI S: Ckay. So the
subm ssion of the plat and what they are |ooking at,
t his docunent doesn't show that type of information.

kay.
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MR. ZI NSER: It shows it for the rear

steps and |I'm sure it should show it for the other
steps, as well, just like it does on the rest of it.

CHAI RPERSON @RI FFI S: | see. So you're
going to the fact of there are steps down that are not
shown correctly?

MR ZINSER: Yes. If | may, | will sketch
themin here.

CHAI RPERSON @RI FFI S: kay. And your
foll owup answer to why they are not shown correctly?

MR. M DDLETON: | at the tinme thought the
stairs were actually under the addition.

CHAI RPERSON GRI FFI'S: | see.

MR. M DDLETON: So you woul dn't have seen
the stairs.

CHAI RPERSON CGRI FFI' S:  So sonehowwe' | | get
t hat corrected sonewhere al ong here. Do you have t hat
drawi ng to show t hat today?

MR. M DDLETON: Do | have a drawi ng? No,
no, that's not where the stairs are.

MR MCKEEVER Sure it is. That's the
stairs down.

MR. M DDLETON: The stairs are down here.
| can submit a drawing if necessary.

CHAI RPERSON GRI FFI S: Do the stairs go
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goi ng?
MR. MCKEEVER: They
CHAI RPERSON @RI FFI S:
stairs?

MR. M DDLETON. They

CHAI RPERSON (Rl FFI S:
on the stairs?

MR ZINSER May | a
SO you can see?

CHAI RPERSON GRI FFI S:

MR. MCKEEVER: Sir,
here.

MR, M DDLETON: No,
Sorry.

CHAI RPERSON GRI FFI S:

areaway towards the end.

62

the area where it's proposed the addition is

do not.

VWhere are these

are just beyond.

| s there any i npact

pproach you on this,

No.
the stairs are right
correct.

that's not

So they are in the

What is the i npact of these

stairs for the addition? Are these stairs changi ng at

all?
MR. M DDLETON:  No.
MR. MCKEEVER: No, s
CHAI RPERSON GRI FFI S:
MR. M DDLETON:  No.
CHAI RPERSON CRI FFI' S
guestion?

ir, they are not.
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MR. ZINSER: That's enough for the cross

exam nation

CHAl RPERSON GRI FFI'S:  Are you sure?

MR, ZINSER  Yes.

CHAI RPERSON GRI FFI'S:  Okay. Did you have
a question, sir?

MR. REDFORD: May | nmke just a conment
her e?

CHAI RPERSON GRI FFI'S:  No. No, we're going
to have a whol e case presentation. | turnit all over
to you to say whatever --

MR REDFORD: No, this is on the case.

CHAI RPERSON GRI FFI'S:  No, | know. No, no,
no. But this is the time for hard hitting cross
exam nation questions, questions. Do you have a
guestion on what you just heard, any of the testinony,
a question?

MR. REDFORD: No, sir.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Let's
proceed then. W're going to go to the Ofice of

Pl anni ng and have their report. A very good norning

to you.

M5. THOVAS: Good norning, M. Chairnman,
Menbers of the Board. | am Karen Thomas with the
O fice of Planning. | would like to stand on the
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record with respect to our recomrendati on of approval .
We do not see any substantial detrinment to the public
good nor will it inpair the intent of the Zone Pl an.
This was not ny case so, unfortunately, | can't
coment too nuch

CHAlI RPERSON CRI FFI S: Ckay. Vell, we
appreciate you being here to present the nenp and
analysis fromthe Ofice of Planning. It is Exhibit
No. 24. Does the party in opposition have a copy of
t his neno?

MR. ZINSER: This is the April 21 neno?

CHAI RPERSON GRI FFI'S:  That's correct.

MR ZINSER  Yes.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
So you have a copy of it?

MR, ZINSER  Yes.

CHAI RPERSON GRI FFI S: Very good. Any
guestions fromthe Board of the Ofice of Planning?

VICE CHAIR M LLER  Yes, M. Chairnman

CHAI RPERSON GRI FFIS: M. Mller?

VICE CHAIR M LLER First of all, the
Ofice of Planning report, it addresses only the
addition that's before us and not the third story
addition that was withdrawn. |[Is that correct?

M5. THOVAS: Yes. That's the way | read
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it, yes.

VICE CHAIR M LLER  Ckay. | just want to
clarify on page 3 of the Ofice of Planning report at
the bottom with respect to the analysis under
223.2(c), Ofice of Planning says that the proposed
building addition will be visible from the public
alley at the rear of the subject property and we heard
testinmony fromthe applicant that it would not. And
| just wanted to nake sure that that is Ofice of
Pl anni ng' s observati on and concl usi on.

M5. THOVAS: | believe to the extent that
if you can see above the fence, if the fence is 6 feet
hi gh and the addition will go up to |ike about 8 feet,
| guess you would see 2 feet. To that extent, you
m ght be able to see that portion of it.

VICE CHAIR MLLER Right. That was --

M5. THOVAS: Yes.

VICE CHAIR M LLER  That was what | was
concl udi ng.

M5. THOVAS: Yes.

VICE CHAIR M LLER kay. And then ny
ot her question is with respect to the Dupont Circle
Overlay. Certainly, based on sone of the subm ssi ons,
|"m wondering why this addition doesn't adversely

affect the historic character of the structures al ong
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Bri ggs Pl ace.

M5. THOVAS:. | believe the staff person
did refer this to H storic Preservation and they had
no concerns withit, it being a single story addition,
and that's all | can say about it. It was presented
to Historic Preservation. W don't really speak to --
when it's in a Historic District or an Overlay
District like that, we would refer it to Historic
Preservation and they had no concerns.

VICE CHAIR M LLER  But we don't have a
final decision from HPRB on that question. |s that
right?

M5. THOVAS: That's correct.

VICE CHAIR M LLER: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  Anything el se from
t he Board? Does the applicant have any cross
exam nation of the Ofice of Planning? Do you have
any questions, any cross?

MR. M DDLETON: You were asking about
whet her you could see the 2 feet. Renenber it's 14
feet --

CHAI RPERSON GRI FFI'S:  Actually, no. It's
cross for Ofice of Planning. Do you have any cross?

MR. M DDLETON. Ch, sorry.

CHAI RPERSON GRI FFI S: None? Thank you.
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Yes, Cross?

MR ZI NSER: Yes, | do. The st at enent
"shall not substantially visually intrude upon the
character, scale and pattern of the houses"” is not
really correct, that there woul d be no i npact on this.
W do really differ on that item as we will present
later on as well.

CHAI RPERSON GRI FFI'S:  Are you aski ng her
if you differ on that or what is your question of the
O fice of Planning?

MR. ZINSER M question is howit could
be said, if you add any additions to this, that it
woul d not substantially intrude upon the visual
character?

M5. THOVAS: Gven the nature of its
| ocation, we defer those questions to Historic
Preservation and we rely on their expertise in that
ar ea.

MR.  ZI NSER: But | thought we have not
heard really fromthe HPRB Board yet, have we?

CHAI RPERSON CGRI FFI'S:  That's correct. M
under st andi ng of her answer to the question as to 223
and when they assess the visual intrusion or
character, especially in a Hstoric District, they

woul d defer specific analysis or specific detailed
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analysis to the Hi storic Preservation Review Board
unl ess sonething of nonunentality of intrusion cane
up. Is that a correct statenment of Ofice of
Pl anni ng' s anal ysi s?

M5. THOVAS: That woul d be correct.

CHAI RPERSON GRIFFI'S: Ckay. So that is
what they are saying, that they would defer to HPRB
for nmore detail ed conment on that. Follow up on that?

MR MJRPHY: Just one clarification
guestion. On page 1, which M. MKeever brought up
the record seens to be unclear and this was the part
of the reason that the nei ghbors were confused. Your
description of the request then as it's in the record
is inaccurate. 1s that correct?

V5. THOVAS: Oh, description. Are you
referring to page 1 that says application?

MR. MJRPHY: Yes, under request.

M5. THOVAS: Right. W typically use what
has been filed in the record as we receive it, sent to
us fromthe O fice of Zoning. What has been actually
filed, that is what we reflect there in the
application sunmary statenent.

MR MJURPHY: So where it indicates to
construct a 13 foot, 8 inch by 18 foot 2 inch one

story dining room addition onto the rear dwelling,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

that is correct for this application?

MR MCKEEVER: The next sentence
countermands that sentence, M. Mirphy. It says "The
applicant has informed the O fice of Planning that the
third floor building addition --

CHAI RPERSON GRI FFI'S:  Hold on, hold on.

MR. MCKEEVER: -- off the rear wing is no
| onger proposed.”

CHAI RPERSON GRI FFI'S:  Excuse ne, but it's
not your opportunity. He is crossing Ofice of
Pl anni ng.

MR. MCKEEVER: Oh, |I'msorry.

CHAI RPERSON CGRI FFI'S:  Ckay. Fol |l ow up on
O fice of Planning then? Was there a change? Are you
aware of an updated analysis as the application has
changed?

M5. THOVAS: |I'mnot quite certain as to
what the staff person who reviewed this had in m nd
with respect to the request. | don't know if he was
repeating the request, but the subsequent analysis
just spoke to the 4.2 foot addition and a one story
addi tion, and | believe that that was the concl usion.

CHAI RPERSON GRIFFI'S: I'msorry, say that
again. Did you say 403.2?

MS. THOVAS: No, | didn't nmention 403. 2.
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CHAl RPERSON GRIFFI'S: Well, let's nmention

it then.

M5. THOVAS: Ch, okay.

CHAI RPERSON GRI FFI S: s this conpliant
with the ot occupancy that allows it to cone under
2237

M5. THOVAS: Yes, it is.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BAILEY: M. Chairman, the OP report
i ndicates at the bottomthat the | ot occupancy woul d
be increased in excess of the maxi num of 60 percent.

M5. THOVAS: But it still falls under 223,
because it can --

MS. BAILEY: Right.

M5. THOVAS: -- it can go up to 70
per cent .

M5. BAILEY: Right.

CHAlI RPERSON CRI FFI S: Ri ght . The | ot
occupancy was 63.3 percent, but that wouldn't
necessarily tip it to a variance. It would keep it

under 223. |Is that OP' s position?
M5. THOVAS: That's correct.
CHAI RPERSON GRI FFI'S:  Okay.
VICE CHAIR MLLER I|I'msorry. | have a

couple followup questions. On page 5 of Ofice of
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Pl anning's report under Conprehensive Plan, it says
that the proposal will contribute toward achi eving t he
foll owi ng objectives of the Ward 2 elenent and, in
particular, I"'minterested in No. 2, which says "To
preserve the design quality of historic and speci al
streets and places in Ward 2." And |' mwondering how
granting this special exception would further that
obj ecti ve.

M5. THOVAS. | can't speak for Hi storic
Preservation, but it doesn't nmean -- when we preserve
the design quality, it means that nothing could be
added to a structure in a Historic District. So to
the extent that the addition would be in keeping or
have no adverse inpact on the historic aspect of it,
it would preserve the quality of the Historic
District.

And, again, HPRB saw nothing to inpact
that design quality of the D strict, hence no
concerns. They expressed no concerns over it. So |
guess it's in keeping with the design quality of the
District.

VICE CHAIR M LLER kay. So you're
saying it's in keeping with that, because HPRB hasn't
said that it detracts fromthe historic?

M5. THOVAS:. Exactly.
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VICE CHAIR M LLER: But we don't know what

HPRB has said yet, right?

M5. THOVAS:. They expressed no concerns

over it. | don't know if they should have taken it
up. | nmean, that woul d have been | eft to themto have
a full hearing onit. | can't speak for them

VICE CHAIR M LLER: Ckay. |'m confused.

Do we have a final decision fromHPRB or we don't? |
mean, see, | was under the inpression that it hasn't
reached them yet for final decision, not that they
have taken a position that it's not adversely
i npacting historic preservation.

M5. THOVAS. They were consulted on the
pr oj ect and, as we wuld do wth Hstoric
Preservation, we would go to themon it.

VICE CHAIR M LLER:  Does that nean staff
or does that nean the board?

M5. THOVAS: The staff.

VICE CHAIR M LLER:  Staff.

M5. THOVAS: Not the board, yes.

VICE CHAIR M LLER Right. Okay.

M5. THOVAS: It did not go to the board.
If they wished to submt it for a full hearing, |
guess they woul d have. | don't want to speak to that.

VICE CHAIR M LLER: But is the process
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that it will go to the board?

M5. THOVAS: |I'mnot sure. |'mnot the
staff person who worked on it.

VICE CHAIR M LLER: Ckay. GCkay. And with
respect to page 4, Dupont Circle Overlay District, No.
2, "Enhance the residential character of the area by
mai ntai ni ng an exi sting residential use." It seens to
me that either way, grant or deny the special
exception, it would fall within No. 2. Wul d you
agree with that concl usion?

M5.  THOVAS: It would still be a
residential use, yes.

VICE CHAIR M LLER. Ckay. Thank you.

M5. THOVAS: It's a kitchen addition, |
t hi nk.

VICE CHAIR MLLER But I'msaying if we
were to deny the special exception, would that not
also still enhance the residential character of the
area or would it detract from the residentia
character?

M5. THOVAS: It would maintain. Yes, it
woul d mai ntai n the existing character, because if you
denied the addition, there is no addition. It stays
the sane, right?

VICE CHAIR M LLER. Right. Gkay. Thank
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you.

CHAI RPERSON CGRI FFI' S:  Any ot her cross from
the party in opposition of the Ofice of Planning?

MR. MURPHY: Not at this tine. Thank you.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
The Board has a question about the | ot occupancy. |Is
t hat correct?

COWM SSI ONER HI LDEBRAND:  Yes, M. Chair.
| was wondering. M understanding of the Code woul d
be that because the court is nonconplying w dth-w se
that it should be included in the |ot occupancy
cal cul ation. Therefore, the additional enclosure of
a portion of that woul d not increase the | ot occupancy
beyond t he existing condition.

CHAI RPERSON GRI FFI S: So the direct
guestion to the applicant is howdid you cal cul ate the
| ot occupancy? Did you include that areaway in the
| ot occupancy or not?

MR M DDLETON. | did for the third story
addi ti on.

CHAI RPERSON  CRI FFI S: How did you
cal cul ate | ot occupancy for the third story addition?

MR M DDLETON: | included the 4 and a
half feet or 5 feet. It's alittle under 5 feet, but

| included that in the cal cul ati ons.
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COVMM SSI ONER HI LDEBRAND: Di d you i ncl ude

the area of the courtyard space that is not being
occupi ed --

MR. M DDLETON: Yes.

COWM SSI ONER HI LDEBRAND: -- in your | ot
occupancy cal cul ati ons?

CHAI RPERSON GRI FFI S: So your addition
that you' re proposing now, the one story addition on
the first floor, does that increase, decrease or
mai ntai n the same | ot occupancy?

MR. M DDLETON: It increases it.

CHAI RPERSON Rl FFI S: How could it
increase if you calculated the areaway in the |ot
occupancy?

MR. M DDLETON: | didn't wuse that
calculation in figuring for the one story.

CHAl RPERSON GRI FFI S: So you're saying
that there's a different | ot occupancy for the third
fl oor as opposed to the first floor?

MR. M DDLETON:. Yes, you could say that.

CHAI RPERSON &Rl FFI S: l'"m not sure |
could, but that's what you said, correct?

MR. M DDLETON. Well, if you include it,
t hen how woul d you cal cul ate the increase? See what

"' m sayi ng?
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CHAI RPERSON  GRI FFI S: vell, 1'Il be

direct. First of all, there can't be any difference
bet ween the | ot occupancy of the first floor and the

third floor. You have one single |ot occupancy for

this site.

MR. M DDLETON: Yes.

CHAI RPERSON GRI FFI S: Secondly, as M.
Hi | debrand is bringing up, it should have been

calculated in, the less than 5 foot areaway, in the
| ot occupancy. And therefore, the addition on the
first fl oor woul d not inpact the | ot occupancy at all,
because it's already being calculated in as an
occupied |ot. So we wouldn't have any increase or
decrease. It would stay the sane.

But you have just stated that, in fact, it
woul d i ncrease with that addition on the first fl oor,
which tends to make ne believe that the cal cul ation
may not be correctly done. Do you have at your
ability the di nensions of the site and the property at
this point?

MR. M DDLETON: Do | have the
cal cul ati ons?

CHAlI RPERSON GRI FFI' S: Yes.

MR. M DDLETON: | have the --

CHAI RPERSON GRI FFI'S:  It's 56. 2.
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MR. M DDLETON: | have the sheet. | have

t he proposed one story addition, first floor form

CHAlI RPERSON GRI FFI' S: Yes.

MR. M DDLETON:. And in that | increased
the | ot occupancy by --

CHAI RPERSON CGRI FFI S: Did you fill that
sheet out?

MR. M DDLETON: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR M DDLETON: But | think the staff went
back and did it again.

CHAI RPERSON GRI FFI'S: | woul dn't count on
t hat . What's your dinmensions of the property, the

structure on the property?

MR M DDLETON: It's -- let me | ook at the
pl at . Now, I'm not sure of the question you're
aski ng.

CHAI RPERSON  CRI FFI S: What is the

footprint that you cal cul ated the | ot occupancy fronf
MR. M DDLETON: It's the width of the | ot.
CHAI RPERSON GRI FFI'S:  Yes, what are the
nunmber s?
MR. M DDLETON: It's a conbination of 13.8
mnus -- plus 5.7 mnus 1.5 tinmes the | ength, 56.2.

CHAlI RPERSON GRI FFI'S:  And what was t he | ot
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occupancy you cane up wth?

MR. M DDLETON: It was just at 60 percent,
| think, is what | have.

CHAI RPERSON GRI FFI'S:  Okay. How did you
calculate the front bay? Did you take that into the
| ot occupancy or not?

MR. M DDLETON: ["m sorry. Say that
agai n.

CHAI RPERSON GRI FFI'S:  The front bay, the
projection of the front of the house.

MR. M DDLETON: Yes, | did.

CHAI RPERSON GRI FFI'S:  You took that into
account ?

MR. M DDLETON: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. M DDLETON: That's what brought it up
to about 60 percent.

CHAlI RPERSON GRI FFI S: Ckay. I think we
need to proceed. The cal cul ations, fromwhat you j ust
stated, did not take into account the areaway and,
therefore, we would have to add that back in, which
woul d be a dinension of 1.5 minus 5.7 by the whole
di stance, whatever that is. However, it doesn't nove
me to think that it goes up 10 percent of the |ot

occupancy.
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MR. M DDLETON:  No.

CHAI RPERSON @RI FFI S: It wouldn't get
above 70 percent, which would make this a variance,
but we still stay within special exception, so let's
go and nove ahead. O fice of Planning, we absolutely
appreciate their report. Let's nove on then unless,
M. Hi | debr and, you have followup on that.
Clarification needed? Let's goto the ANC-2B. Is the
ANC represent ed today?

MR. MCKEEVER: He is at a speaking
engagenent in Baltinore, sir.

CHAI RPERSON GRI FFI' S: Ckay. It is Exhibit
No. 23. The report was tinely filed. The letter did
indicate that it would oppose certain parts of the
aspects that are not now part of this application, but
supports the application concerning the first floor
addition. Well, there it is. kay. Any comments
from the Board on the ANC letter? Ckay. It's
difficult, of course, to cross examne a letter, but
Il wll let vyou deal wth that in vyour case

presentations if need be.

So let us nove ahead. | don't have any
ot her at t endant Gover nirent reports in this
application, so | think it would be appropriate.

Persons present in support of this Application 17319
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that would like to provide testinony? Persons? Not
noting any persons present, let's nove right ahead to
the party in opposition to 17319. |If you're ready to
go, let's hear it.

MR.  ZI NSER: Sur e. Again, ny nane is
Vol ker Zinser and | would like to present severa
guestions or issues here. The special exception
addr esses the side yard i ssue, whi ch we have di scussed
to sone extent already. However, | would like to
point out this side yard is by 50 percent non-
conpliant. It's required by the Code that it should
be a m ninumof 8 foot wi de and, yet, the existing --

CHAI RPERSON GRI FFI'S:  Okay. But why are
we tal ki ng about an exi sting nonconform ng side yard?

MR.  ZI NSER: I"'m not talking about
nonconform ng existing side yard, except that it's
bei ng encroached upon agai n.

CHAI RPERSON GRI FFI'S:  Okay.

MR ZINSER: And | think that is sonmewhat
significant. | think it is also significant that if
any changes are made to that, it does contribute to
the character or a different character of an
architecture that the conmunity would |like to have
preserved.

CHAI RPERSON GRI FFI'S:  COkay. Good. | say
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get right to the inmpact. Don't wal k us through that
it's existing nonconform ng.

MR. ZI NSER:  Ckay.

CHAI RPERSON GRI FFI'S:  What is the inpact
of this?

MR. ZINSER. What is the inpact of this?

CHAI RPERSON CRI FFI S: Ri ght . |  nean,
that' s what you were saying, that there is going to be
i npact on character and light and all that stuff, but
let's hear that stuff. That's what 223 is about.

MR. ZINSER Ckay. Can | nmeke sure that
we really have elimnated the third floor, whether
it's aroomor a deck, altogether and I don't have to
address that?

CHAI RPERSON GRI FFI'S:  That's correct.

MR.  ZI NSER: kay. Well, this draw ng
here still does seemto indicate there is sone deck
proposed, so | want to nmake sure that's not the case.

CHAI RPERSON @RI FFI S: That's what the
Board is looking at. That's the only thing it would
approve. Didn't we get a new one submtted in, the
el evation? Let's nove ahead. That's all we're
| ooki ng at.

MR. ZI NSER:  Ckay.

CHAI RPERSON GRIFFIS:  So that's all that
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woul d be able to --

MR. ZINSER: As to the inpact, everybody
knows how secure we have to be or how security
consci ous we have to be these days. Any small little
recess, any small little alley, any side yard is the
perfect hiding place for anyone who tries to do sone
m schief. And any tinme we decrease and nake it even
smaller, it's an even better hiding place, and that's
why we woul d like to have it conpl etely untouched and
leave it in the way it was originally. W woul d
retain the character of it, itself, and maintain the
building as it is.

| would also like to raise another issue
and that is neither the staff report nor anyone el se
has raised the question for the FAR total here.
Typically, it is only calculated by using of course
the first, second and third floor and when you add
t hose nunbers up, it's all well within coverage. But
that assunes, as the Zoning Code states, that the
ground fl oor shall not be used for anything el se ot her
than for recreational purposes.

Well, in this case, M. MKeever has an
apartnent down there, which he rents out separately,
and | think that that is an area that doesn't fal

under this and should be counted into it to sone
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extent at |least. And once you do that you will exceed
the FAR nunber fairly quickly. And therefore, an
addition of any kind would really be furthernore a
problemw th the FAR itself.

And | mght add to that that, you know,
with all due respect to M. MKeever wanting to take
care of his sister, if he needs nore room the
basenment apartnent is available for two people.

CHAI RPERSON GRI FFI'S:  Ckay. W're going
way beyond the scope of 223.

MR, ZINSER. Well --

CHAI RPERSON CRI FFI S: And qui ckly. I
don't understand what your testinony on the FAR is.

MR ZI NSER Vell, it has not been
addressed as an i ssue. There is a nmaxi numcover age of
1.8 and, of course, this was nore an i ssue when there
was a third floor roomor whatever being proposed.

CHAI RPERSON GRI FFI'S: R ght.

MR ZINSER: So it's |less of an issue.

CHAI RPERSON GRI FFI'S: Do we have the FAR
calculations with this addition for this application?

VMR. M DDLETON: The existing FAR is |
bel i eve about 2,100. Let's see. [I'mjust trying to
see. The existing FAR --

CHAI RPERSON GRIFFIS: It's a pretty tal
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building if it's a 2,800 FAR

MR M DDLETON: Well, | nean, it's Floor
Area Ratio. Ch, you nean --

CHAI RPERSON GRIFFI'S: | know it is.

MR. M DDLETON: Oh, you nean, what is it?
Is it 1.7 or --

CHAI RPERSON GRI FFI' S:  Go ahead. Just keep
goi ng.

MR. M DDLETON: Yes.

CHAI RPERSON @RI FFI S: Don't mnd ny
pat heti c | okes.

MR. M DDLETON: It basically falls -- the
maxi mumal | owed i s 3,000 square feet. That woul d give
you the 1.8.

CHAI RPERSON GRIFFI'S: 1.8 is 3,000 square
feet?

MR. M DDLETON: Yes. And what is being
proposed with the addition is 2,092.7, so it's under
t he al |l owabl e FAR

CHAI RPERSON GRI FFI'S: Okay. M. Mller?

VI CE CHAIR M LLER: But does that include
the rental apartnment?

MR. M DDLETON: No, that is not included
inthe FAR because it's at grade level. | nean, it's

| ess than 3 feet or sonmething like that. It doesn't--
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it's not counted in when it's below the 3 feet.

VICE CHAIR M LLER  But we just heard the
argunent that it should be counted if it's not for
recreati on purposes.

MR. M DDLETON: Because it's an apartnent,
yes. But use has nothing to do with the FAR Al it
does is figure out the actual floor area in the
building. Soif it's belowa certainlevel, thenit's
not count ed.

COW SSI ONER HI LDEBRAND: |s this current
| evel considered a cellar or is it considered a
basenment ?

MR. M DDLETON: | believe -- | can't
remenber the exact term but if it's less than 3 feet
it's acellar, isn't it? | think so.

CHAI RPERSON R FFI S: 4 feet, if the
ceiling is 4 feet bel ow or above the adjacent grade.

MR. M DDLETON: Yes.

CHAI RPERSON GRI FFI'S: Makes it a cellar or
a basenent. O course, cellars don't count towards
FAR, basenments do, which is what the question M.
Hi | debrand was setting up is. Wuat is it? A cellar
or a basenent ?

MR. M DDLETON: Cel | ar

MR. MCKEEVER: Menbers of the Board, | am
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not an architect, but | knowthat the basenent w ndows
do not conme very high above street |level. They are
quite | ow So M. Mddleton says it's a cellar,
believe that it certainly would fit that definition

CHAI RPERSON GRIFFI'S: At the front. I's
t hat correct?

MR MCKEEVER: At the front and the back.

CHAI RPERSON GRI FFI'S:  And the back. So
the grade is simlar all the way around?

MR. M DDLETON: Yes, it's actually a
l[ittle bit lower in the back. The grade is alittle
bit higher, in fact.

MR. MCKEEVER: The only place where it's
| ower in the back is at the dogleg, because there is
a rear entrance.

MR. M DDLETON: No, but he's tal ki ng about
the -- you have three steps going up the back.

MR. ZINSER It's nore |like eight or nine
st eps.

MR. M DDLETON: No, it's not eight or nine
st eps.

MR. MCKEEVER: No. |It's ny property, sir
It's not eight or nine steps.

MR. ZINSER: All right. Three steps.

CHAI RPERSON GRI FFI'S:  Ckay. M. Mller?
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VICE CHAIR M LLER: Just for clarity. M.

M ddl eton, you're saying it's a basenent, correct?

MR. M DDLETON: A cellar

VICE CHAIR MLLER Cellar. Okay. |It's
a cellar based on the definition of cellar in the regs
or on what basis are you saying it's a cellar?

MR. M DDLETON: On the regs, based on the
regs.

VICE CHAIR M LLER Because of which
features of the property?

CHAI RPERSON GRI FFI'S: The height of the
cei l i ng above the adj acent grade i s what he i ndi cat ed.

VICE CHAIR M LLER Ckay. And, M.
Zinser, what regulation are you referring to wth
respect to your argunent that you count that area?

CHAI RPERSON GRI FFI'S:  Sorry. Your mikeis
of .

VICE CHAIR MLLER I'msorry. Could you
tell nme what regulation you're relying on for your
conclusion that you count the FAR in that area?

MR ZINSER It's under the definition of
gross floor area. If you read it through there, it
very clearly states what should be counted in gross
floor area, which then becones part of the FAR

calculation. | think that's not sonmething | need to
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tell the Board about, but if you would like to, Il
read it.

"The termgross floor area shall include
basement, el evator shafts, stairwells, etcetera, floor
space used for mechani cal equi pnment, structural head
room of 6 feet inches and 6 foot 6 or nore,
pent houses, attic space, etcetera, provi di ng
structural head roomof 6 foot 6 inches."

CHAI RPERSON GRI FFI'S: Okay. |I'msorry to
interrupt you. W don't need -- we're not getting
engaged in an argunment of what counts towards FAR or
what doesn't. Wat we're hearing today is testinony
fromthe party in opposition that actually the rear
shoul d be counted towards FAR. The FAR cal culationis
i ncorrect.

MR ZINSER R ght.

CHAI RPERSON GRI FFI'S:  And that's where we
are.

MR. ZI NSER:  Ckay.

CHAl RPERSON Rl FFI S: So we're just
exploring that.

MR. ZI NSER:  Ckay.

CHAI RPERSON GRI FFI'S: Let's nove ahead.

MR ZI NSER: Good, and we established

t hat ?
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CHAI RPERSON Rl FFI S: Yes. Ckay.

Anyt hi ng el se?

MR. ZI| NSER: No, | think that will cover

CHAI RPERSON GRI FFI'S:  Are you sure? kay.
Everyone el se engaged, nowis the tine. This is your
case presentation, so nowis the opportunity to get --
you're going to call all your witnesses and | inagine
you're going to call all four people that are with
you.

MR. MJRPHY: W just have one follow up
guestion if that's allowed. W're confused a little
bit on the testinony regarding the windows in the
basenment apartnent, because we do show it at about 3
feet above grade in the front.

CHAI RPERSON @RI FFI S: kay. You show?
How do you show it first of all? You have
docunent ati on?

MR. MJURPHY: W have a phot ograph, yes.

CHAI RPERSON GRI FFI'S:  Gkay. So you want
to submt that into the record?

MR MJRPHY:  Yes.

CHAI RPERSON GRI FFI'S: Okay. And you're
showi ng what as 3 feet above the adjacent grade?

MR. MURPHY: The wi ndows to the basement
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apart ment .

CHAI RPERSON GRI FFI'S: Okay. Wiat about
the ceiling?

MR. MURPHY: In the front of the buil ding.

CHAI RPERSON GRIFFI'S:  The ceiling is the
definitive factor here. |It's the ceiling. How high
above the adjacent grade is the ceiling?

MR MJURPHY: We don't have access to the
building. I'mthe forner owner, but we did qualify
for a Certificate of Cccupancy in that basenent.

CHAlI RPERSON CRI FFI S: Ckay. And t hat
woul dn't go to whether it was FAR or not, just for
clarification. You could conceivably get a Cof Ofor
sone place that isn't potentially --

MR. MJRPHY: Right.

M5. CHAPLAIN: | have a building that was
renodel ed at the sane time by the sane architect, Hugh
Newel | Jacobsen, in 1963 and --

CHAI RPERSON GRI FFI'S:  Actually, let's do
this. Wiy don't youlet himfinish and then I'I| hear
fromyou.

M5. CHAPLAIN. |I'm so sorry. | thought
you were done.

CHAI RPERSON GRI FFI'S:  And t hen we' re goi ng

to make you confortabl e and actually give you a chair
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with a mcrophone in front of you. So just have a
seat. Not to worry.

MS. CHAPLAIN:  |'msorry.

CHAl RPERSON Rl FFI S: |"m not going to
rush through this too fast and m ss anybody.

M5. CHAPLAIN: | thought you were done.

CHAI RPERSON @RI FFI S: We' |l just rush
through it a little bit. GCkay. Go ahead. Anything
el se?

MR. MURPHY: Yes. That was it, a point of
clarification for the testinony regardi ng the wi ndows.

CHAI RPERSON GRI FFI'S:  Okay. But just to
be clear, that photograph is not going to give us any
i ndi cation of how high the ceiling is in that |ower
| evel .

MR. MJURPHY: We don't have any testinony
then on the ceiling in the record?

CHAI RPERSON GRI FFI'S: Wl |, you have your
opposi tion testi nony and you have the testinony of the
applicant, and it | ooks | i ke we nmay need clarification
on that information. GOkay. But if there is nothing
further, | would rather not take that photograph into
the record just because it's not showi ng what we
actually need in terns of the di nension.

MR. MJURPHY: Certainly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92
CHAI RPERSON GRI FFI S: kay. Fol | ow up

guestions?

VICE CHAIR MLLER | have one nore
guestion for M. Zinser, because | have been | ooking
t hrough the regulations and I'mjust wondering where
inthe regulations or definitions there's a reference

to recreation affecting these cal cul ati ons.

MR ZI NSER | believe it is in the
definitions, but I will try to find it. |'msorry.
| don't recall it inmmediately, but | will be glad to
send it inif youneedtoand !l will findit. It'sin
the regulations. It's not --

CHAI RPERSON GRI FFI' S:  Good. | think we'l
have to rely on our huge |egal bank to find our own
FAR definition.

MR. ZINSER: Ckay. Sure.

CHAI RPERSON GRI FFI S: And proceed with
this. Let's go ahead with further testinony fromthe
opposition. Next? Next witness? Can we give her a
chair?

M5. CHAPLAI N: This is testinony not
guestions?

CHAI RPERSON GRI FFI S: That's exactly
right. 1In fact, your party leader is calling you as

a wtness to the party in opposition.
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M5. CHAPLAIN: | think perhaps the wong

guesti on may be asked here, not why not should this be
done. | have an answer to that, too, but why? The
why not is -- | live right next door. This will not
affect nme. However, one of the reasons that you have
so many people up in arns about this is a feeling of
protectiveness about this row

It may be the last or the only Schneider
Row t hat exi sts. There have never been any per nanent
changes to the exterior. This is the first change
that is permanent and | can't really testify against
a change that mght take place. | assune that both
t he wi ndows on both sides will be left intact.

CHAI RPERSON GRI FFI'S: Go ahead.

M5. CHAPLAIN. O the bunmp out. There is
a kitchen wi ndow and there is, | think in your house,
a hal l way w ndow.

MR. M DDLETON: Di ni ng room

M5. CHAPLAIN:. Dining roon? It's a change
that | do not recall. But if -- it's right next to
the bathroom is it not?

MR MCKEEVER: There's no bathroomin that
area, m'am

MS. CHAPLAIN: There's a half bath, is

t here not ?
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MR. MCKEEVER: No, there's not, not

anywhere near there.

CHAlI RPERSON CRI FFI S: Al right. All
she's --

V5. CHAPLAI N: ["m sorry. | was | ust
| ooki ng ahead.

CHAI RPERSON GRI FFI'S:  What is the inpact?
Are you closing up any other wi ndows? |Is there any
ot her inpact that's com ng on that side area?

M5. CHAPLAIN. Exactly, right.

CHAI RPERSON GRI FFI S: Just for a quick
clarification.

MR. MCKEEVER: The bunp out, as you can
see, it's going out into that notch and in that notch,
sir, is a window from this cross hatched area. So
that is just all going to be open.

CHAI RPERSON GRI FFI'S:  |Is that w ndow - -

M5. CHAPLAIN: So you'll have two wi ndows
in the bunp out?

MR MCKEEVER: No, | have one.

M5. CHAPLAIN. Al right. They will be
able to see the plan, | expect. As you notice, we
feel enornmously protective of this area, of this row
W would all like to have extra space and nobody in

110 years has done any change to the basic structure,
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not when it was a one fam |y house, not when it becane
-- when the buildings becane group houses, room ng
houses and now recently we would all |ike nore space.

Nobody has ever considered doing this and
we fear that this is an unnecessary change. | think
t he reasons that best explain this are the regul ati ons
cited, one of the regulations cited by the Ofice of
Planning on why this application should be deni ed.
The Conprehensive Plan says it should preserve and
protect historic buildings in historic areas. So the
guestionis is this necessary? Wy are we naking this
change?

CHAI RPERSON GRI FFI'S:  Okay.

MS. CHAPLAIN: And it seens to be sonmewhat
gratui tous and makes people question the reason for
regul ations if they are not -- even sinple ones aren't
going to be adhered to.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. O her w tnesses?

MR. MJURPHY: Yes. Menbers of the Board,
| am Robert Murphy and ny partner Fred Steckler and |
are the former owners of 1723 Riggs Place and the
current owners of 1731 Riggs Place. W noved just a
few houses down. W sold the hone to M. MKeever.

Qur letter for opposition to his application for a
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speci al exception is in your file and it contains the
basis for our opposition. | ask that you, please,
reviewit if you have not already done so.

However, | would like to take just a few
nmonments to further el aborate to you on why we, al ong
with the majority of neighbors, oppose this
application. W do believe that it will substantially
and visually intrude upon the character, scale and
especially the pattern of houses on this very unique
pl ace, Riggs Place, Schneider Row. The nei ghbors who
you wi | | hear today speak represent 9 of the 13 houses
of the Schnei der Row. Two of those not represented in
the opposition include M. MKeever, the applicant,
and M. Halligan our ANC representative, as well as
two ot her absentee | andl ords who are not part of the
community living there.

W're joined by several other neighbors
from Riggs Place on the other side of the street as
well as the surroundi ng nei ghborhood. They have
spoken or will speak to sone of the finer points of
t he Zoning Laws and the reasons agai nst supporting a
speci al exception. I wsh to spend these nonents
putting into context what it nmeans to be a part of
Ri ggs Pl ace and how she is one of the nobst beautiful

and unique places to live and the city needs this
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Board' s protection.

We, as a nei ghborhood, are united. To put
this in context as of yesterday, every neighbor who
chose to wite to this Board about this request for a
speci al exenption has opposed it. W represent a
di verse group of individuals and famlies, sone just
a fewyears as residents and others with nore than 30
years here, but we are collectively the R ggs Pl ace
famly.

Despite our individual differences, we
share two things in coomon. W |ove Riggs Place and
we respect, appreciate and intend to protect the
hi storical significance of this unique piece of our
nation's capital's history. Wbster's defines history
as a past worthy of record or out of the ordinary.
Not hi ng coul d describe Riggs Place nore accurately.
For well over a century, her residents have protected
her and have inproved her. All the while protecting
the historical significance of her |ineage.

She is a dianond in the architectural
crown of the city, and as such, she cries out for
protection. Architectural students, architects and
others visit the rowon Riggs Place to see this unique
bl ock and study its historical |ineage. |ndeed, M.

McKeever hinself conplenented on how historic and
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beautiful it was, which was part of the reason he
wanted to nove to the nei ghborhood.

Pl ease, understand we, as a nei ghbor hood,
are not agai nst progress, but progress again defined
by Webster's i s devel opnent in a direction considered
as beneficial and to a greater degree greater than
that yet attained. What is being proposed here today
i s devel opnent, not progress. W need to respect the
hi storical and wunique historical significance of
Schnei der Row. For over a century our Riggs Place
fam |y has i nproved her, but al ways respected, indeed,
adm red the vision and significance of her architect,
M. Schnei der.

In fact, 1723 itself has undergone at
| east two major renovations in her history, but they
have al ways been carried out within the bounds of the
Zoning Laws and within the original footprint and the
design and intent of M. Schneider. Aside from
ignoring the historical integrity of this row,
granting the special exception will create a slippery
sl ope where precedent could be argued that since the
integrity of the row has been breached permanently,
and it's a pernmanent addition that we're tal ki ng about
t oday, additional exceptions and devel opnment will be

sought .
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W run the significant risk of over
devel opnment and the | oss forever of this architectural
gem Menbers of the Board, we are nore than a
community or nei ghborhood. W are a famly and we
have al ways recogni zed anongst oursel ves that property
rights are not absolute. And frankly, because these
rights are not absolute, we, as citizens, are
depending wupon the regulations that this Board
interprets and enforces each day.

W are asking you to enforce the
regul ati ons and not grant this special exception. For
t he reasons discussed -- for the historical reasons
di scussed today, the technical reason that M. Zinser
has made and the future protection of this unique and
wonderful row of hones, we are asking you to stand
with us, stand up for the historical architecture of
this city and save Schneider Row and rescue Riggs
Pl ace. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you. Next?

MR REDFORD: |I'm M. Redford and we've
lived there for 30 years.

CHAI RPERSON GRI FFI'S: | ndeed.

MR REDFORD: And | thank our friends here
on the right here for bringing the conmunity again

together. W have famlies and t hey have chil dren and
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we have weddi ngs on the street. And they have brought
us together on this issue. And | can't -- because
| " ve wat ched t hings go on and then changes bei ng nade
and we nmade a real historical, all books, everything
concerning the architecture, the history, who has
l'ived there.

CHAI RPERSON GRI FFI'S:  Sure.

MR. REDFORD: And we just don't want it
changed.

CHAI RPERSON GRI FFI'S:  Any thing --

MR. REDFORD: | won't be here long and |
hope this kind of things stay. My wife is gone, so |
won't be long, but it's a wonderful street.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. REDFORD: And | ask you not to change

CHAI RPERSON CGRI FFI' S:  Thank you very much.

MR. REDFORD: Thank you.

CHAI RPERSON GRI FFI'S: O hers?

M5. YIN. Thank you. M/ nane is Mbonica
Yinand | will make it very brief and sinple. 1 think
this proposal is conpletely inconpatible with the
current intensity of use. It is ny belief that if the
subj ect property finds the total square footage

i nadequate for his use, he should have purchased a
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free-standi ng property el sewhere in the suburbs where
his stated desire for greater space and privacy woul d
not i npinge upon the lives of others. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you. C osing
remar ks? M. Zinser, do you want to conme up?
Questions from the Board of all of that you just
heard? M. Mller?

VICE CHAIR MLLER | just want to make
sure | understand the status of these buildings with
respect to their historical status. Are they
| andmar ked or are they in a Historical District or you
just think they are historically significant?

MR. ZINSER. The historical significance
is in the Dupont Circle Overlay District, if that
hel ps you. They are not per se on the Landmark
Regi ster, even t hough sone i ndi vi dual houses have been
put into the register.

VICE CHAIR MLLER. So | understand they
are in the overlay, but they are not necessarily in a
Historic District? 1Is that it?

MR ZINSER: Correct.

VICE CHAIR M LLER. Ckay. Thank you.

MR. ZI NSER:  Ckay.

UNI DENTI FI ED SPEAKER: It is a Hstoric

District.
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UNI DENTI FI ED SPEAKER:  Yes, it is.

MR. ZINSER: | nean, the overlay --

VICE CHAIR MLLER It's a Historic
District?

MR. ZINSER: The overlay at --

VICE CHAIR M LLER  Ckay.

MR. ZINSER: -- Dupont Circle Overlay is
a Historic District.

VICE CHAIR M LLER: The whole overlay is
ina Hstoric District?

MR ZINSER:  Yes, yes.

VICE CHAIR M LLER: Thank you.

MR. ZI NSER:  Ckay.

COW SSI ONER  HI LDEBRAND: But this
parti cul ar buil di ng does not have | andmar k status and
it hasn't been noted for that. kay. | had one
guestion just to make | understand. You said that by
maki ng this areaway snaller, you said it was actually

becom ng nore of a hazard, because it's a hiding

pl ace.
MR. ZINSER It's nore of a hiding place.
COW SSI ONER  HI LDEBRAND: But if the
hiding place is larger, how -- that doesn't seemto

make sense to ne.

MR ZINSER Well, it's -- for one, it's
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darker, especially with an overhang. A person can
hi de under it, under the overhang down i n that areaway
or whatever you want to call it. And that is
sonmething that really shouldn't be all owed t o happen.

COWM SSI ONER HI LDEBRAND:  Ckay. M next
guestion is for M. Mirphy. You said that there was
a historic character here that you wanted to preserve.
But wasn't there a significant change done to this
house when Hugh Newel | Jacobsen changed the
fenestration on the front?

MR,  MJURPHY: He did change the front
character of the windows in this particul ar house, but
not al ong the bl ock.

COW SSI ONER HI LDEBRAND:  And t he entrance
door as well?

MR MJURPHY: Yes. Pardon ne?

COW SSI ONER HI LDEBRAND:  And t he entrance
door as well?

MR. MURPHY: And the entrance door. It's
reversed fromthe rest of the bl ock.

COW SSI ONER HI LDEBRAND: So there has
al ready been a breach of the "historic character” of
the block by the changes that were inplenented
earlier. |s that correct?

MR.  MJRPHY: | believe that that is
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correct.

COW SSI ONER HI L DEBRAND: Ckay. Thank
you.

UNI DENTI FI ED SPEAKER: May | just respond
to that?

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

VICE CHAIR M LLER. Well, as a foll ow up,
howis this case different fromthat one, if thereis
a difference you want to highlight?

CHAI RPERSON GRI FFI'S:  \What case?

VICE CHAIR M LLER. Changi ng the back in
this case as conpared to Jacobsens changi ng of the
front. Wre you opposed to that?

MR MJURPHY: | was not around when M.
Jacobsen did that. Nornma, what year was that?

MS. CHAPLAIN:  1963.

MR MJRPHY: That was 1963 and | don't
think that we had the --

CHAI RPERSON CRI FFI'S: It wasn't a Historic
District at that point.

MR. MURPHY: At that point in time. So
now, we have got an appreciation for the difference
and M. Schneider's reputation has grown significantly
in the last 40 years as well as an architect and

designer of the city.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR. ZINSER Also, if | may continue with
that, the design by Hugh Jacobsen covered the entire
front, not just one wi ndow, so it wouldn't stand out.
It is very uniform |t does nmake sense, historically
speaki ng, even though it's a newer design.

CHAI RPERSON GRI FFI'S:  Okay. | think the
O fice of Planning's position was well saidinthisin
that they would defer to the Historic Preservation
Revi ew Board for that type of design inpact of it and
| think we can still look to that. Yes?

M5. CHAPLAIN: [It's ny understanding that
t he casenent wi ndows that M. Jacobsen put in and the
door can -- if they are ever replaced, have to be
replaced with nore traditional w ndows and doors.

CHAlI RPERSON GRI FFI S: So what you're

saying is --

M5. CHAPLAIN: He did not break out any of
-- he did not --

CHAI RPERSON GRI FFI'S: -- the inpact is --

V5. CHAPLAI N: -- break out any of the
brick --

CHAI RPERSON GRI FFI'S:  Understood. Thank
you.

MS. CHAPLAIN: -- inthis. It's still the
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ori gi nal openings.

CHAI RPERSON GRI FFI'S:  The point is in the
renovation the w ndows are reversible. kay.
Anyt hi ng el se, any other questions? Do you have any
cl osing remarks?

MR, ZINSER:  No.

CHAI RPERSON GRI FFI'S: (Okay. Cross from
the applicant? Any cross questions of the w tnesses
you heard?

MR. M DDLETON: | would |ike to point out
t hat even --

CHAI RPERSON GRI FFI'S:  No, would you like
to question one of the w tnesses?

MR. M DDLETON:  No.

CHAI RPERSON GRI FFI'S: Yes?

MR. MCKEEVER: | have a question. MVs.
Yin, you speak about the beautiful nature of the
nei ghbor hood. Can you, please, tell ne when the | ast
time your hone was painted?

CHAlI RPERSON GRI FFI S: No, no, no. That
goes beyond the scope of this hearing. Are there
guestions that go to -- | can't see how we woul d even
factor that into assessing the inpact of this small
addi ti on.

MR. MCKEEVER: Well, it's with beauty,
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CHAI RPERSON GRI FFI'S: | understand. Okay.
Any ot her cross on the substantive issues relating to
this case? No? Very well. Are there any other
persons here present in 17319 i n opposition that woul d
like to provide testinony that have not done so
al ready? No other persons present for this
appl i cation. I think we can nove ahead with the
applicant's closing remarks.

MR. M DDLETON: I would say in the
guestion of the FAR if you include the 977 square
feet of basenent, even then it's still wunder, you
know, FAR requirenents.

CHAI RPERSON  CRI FFI S: Ckay. W t hout
addressing that, what we're going to do is keep the
record open just to get ahead of you here. 1'mgoing
to need FAR calculations, also |ot occupancy
calculations. W' re also going to require draw ngs be
submtted in that show the exact scope that we're
| ooking at, so the elevation is to renove the deck up
above. Those shouldn't take very long to get in, so
it won't delay decision of this, but we're not doing
a Bench deci si on.

In that frame, | would ask if you just

have any cl osi ng or summation remarks that you want to
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| eave us with, otherw se we can nove ahead.

MR. M DDLETON: Wth that, | think it's
sort of m sleading by the community intheir effort to
call it historic. | understand that very clearly.
But if you go walk down that alley, alnost every
bui l di ng has some nodification to it. One of them
they have built two huge buildings in the back. At
t he ot her end, sonebody has put, M. Redford | think,
up a steel gate. Another application -- in another
situation, there is actually a door and a wal kway in
the dogleg. So | don't knowthat it's so pure as they
pretend it to be.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. MCKEEVER: MWy comments. Ladies and
gentlenen, this is a photograph of the back of the
resi dences. You can see it is nothing but brick,
square and rectangular, in ny opinion, of course |I'm
not an architect Iike any of these gentl enmen who have
spoken, it looks to ne to be just plain old squared
of f buildings. Now, the fronts of these buildings are
very historical in nature.

M. Schnei der, the esteened M. Schnei der,
|"m sure he is |long deceased, perhaps he m ght not
approve of what's going on here, but M. Schneider

doesn't nake | aw. You gentlenen and | adi es interpret
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the law and the regulations and | believe that |I'm
entitled to petition you for whatever mght fall
wi thin that purview

|"m not attenpting to change the front.
|"mattenpting to change the back, which once again |
think i s very nondescript, very non-historical. As ny

architect just nentioned, one gentleman in ny alley

has an enornous al um num gate. It is the nost
unsightly thing possible. Anot her person has a
gar age. One of these testifiers just said that

not hi ng permanent has been erected. There is a huge
garage in the back of one of these hones.

| f there's anything about this alley, the
rears of these buildings, is the lack of uniformty.
Many of them have decks. The decks are totally
nonuni f orm The alley is in a heavy state of
disrepair. The way | would characterize this alley,
whi ch ny opponents are saying is historical, is that
it is nothing nore than a dilapidated alley and a
depository for about 50 green garbage cans.

There is nothing historical or beautiful
about this alley whatsoever. M push-out woul d be, at
worst, neutral and, in my opinion, | think it would
i nprove the nei ghborhood. It is a sign of soneone

wanting to inprove his home, wanting to make the
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nei ghbor hood better by inproving his residence. I
think that the opponents’ position can be
characterized by two statenents.

The lady who lives next to ne said this

will not affect me and she is absolutely right. It
will not affect her and the other gentleman said we
just don't want to change. | think that is the

attitude of my opponents. And the final thing, M.
MIller, you talked about the fence. Agai n, the
average Anerican nale is 5 foot 8. The average
American woman is 5 foot 4. They would have to be on
a stepstool peering over the fence to see it.

Now, if they went maybe 20 feet away and
stood on the property in S Street, they could see on
an angul ar version over the fence and perhaps see the
very, very top of my proposed extension. But any
person wal ki ng al ong the alley w thout going very far
away with an intent to try to see it, he could not
possibly see it, unless he or she were 6 foot 3 or 6
f oot 4.

| thank all of you for this lengthy -- for
listening to our | engthy exposition here and | think
that what |' mproposing is very mnor and to be honest
| am absol utely stunned by the opposition. It is not

-- it does not in any way to ne seemto be rational in
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any way. And | thank you for a positive approval of
my petition. Thank you.

CHAI RPERSON @RI FFI S: CGood. Thank you
very nmuch and thank you all very nmuch for
participating in this case. W're going to set this
for a decision and that is at our next decision
making. 1'Il get through the calendar and all that.
As | said, we'll keep the record open. W're goingto
need FAR cal cul ations, |ot occupancy calcul ations,
just a quick drawi ng that shows just the scope of work
of which was the substance of the application today,
that is that small bay.

Just for clarification, of course, we did
step lively into, | think, a lot of what is part of

the Hi storic Review Board and staff purview and

jurisdiction. | would hope that or actually | don't
know i f | have any hopes, but that's what it is. |'m
not sure that we'll be able to get too far into that.

Qur level of judgnment, the regulations of which this
is under is 223, which are very straightforward and |
think we have heard a | ot of testinobny on those.

The one thing | did want to address,
because we're not going to deliberation today, but at
our neeting we'll do this, but the question did cone

up as shouldn't they have to answer why do they do
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this or why are they doing this? And just to be
absolutely clear, so that we don't wal k out of here
with different inpressions or understandings, that's
actually not a threshold question for an applicant
com ng for a special exception or relief.

It is not the burden of the applicant to
prove that they have to do it or why they do it or
t hey have sone special need for this to be done, but
rather that they have proposed to do this and under
speci al exception of which 223 is witten in our
regulations, it is for the additions to structures
that were rendered nonconform ng based on our
regul ati ons.

Now, that's all | want to say for the
clarity. Let's set this for the first nmeeting that
woul d be the first session in June, which is the 7'"
| believe. 1Is that correct, M. Bailey?

MS. BAILEY: Yes, M. Chairnan.

CHAI RPERSON CRI FFI' S: Excel | ent. we' ||
set this for decision on the 7'", which neans we have-
- the FAR and | ot occupancy need to be submtted in
and also served to the party. Bef ore you | eave,
want you fol ks to establish where you are servi ng each
other. Meaning, all that stuff that's comng into the

record has to be served on the party in opposition.
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So you need an address and a person to give that to.

"1l leave the record open for a response
only to the FAR calculations and the |ot occupancy
cal cul ati ons. The drawings should stand for
thenmselves. | don't think there is going to be any
di screpancy on that. kay. So, Ms. Bailey, if we
have t hat subm ssions and then responses to that, what
are we | ooking at for schedul e?

MS. BAILEY: A week shoul d be sufficient
time, | believe, M. Chairman, so that would be My
17'"" for the submission and then another week.
Actually, I would like to revise that.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAILEY: May 24'" for the submi ssions
and then -- am1 doing this correctly?

CHAI RPERSON GRI FFI S: Ri ght . Because
we're missing a neeting on the 31°.

M5. BAILEY: Right.

CHAI RPERSON GRI FFI S: So you have an
additional week there that isn't showing, which is
probably throwi ng you off. So if we had that, the
24'" for subnission, responses are in on the 31%?

MS. BAILEY: Yes, sir.

CHAI RPERSON @RI FFI S: kay. Does that

make sense to you?
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MS. BAILEY: Yes, it does.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BAILEY: I'msorry, it does. So the
24'" are the subnmissions, the responses are the 31%
and then decision is June 7'"

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Are we clear, the process? W'Il|l decide this on the
7'"  because the 7'" of June is a Public Meeting,
there's no additional testinony that is provided,
that's the deliberation and decision, that which you
sat through all this nmorning. Exciting stuff. You
are welcone to be here, watch us from hone, whatever
you prefer.

Qobvi ously, you have requirenments to submit
in by the date. The record is open for responses to
t hose cal culations. All right. Procedural questions,
yes, we need to get this done quickly. M. Yin, you
need to be up at a m crophone. What's your question.

M5. YIN. | wonder if it rmakes any sense
to ask the Historic Preservati on Revi ew Board t o wei gh
in on this decision?

CHAI RPERSON GRI FFI S: Nope, it nmkes no
sense. They have their own jurisdiction. They can
call a public hearing. They have a whole entire

revi ew process, whichis different fromours and it is
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i ndependent of ours. So if they invoke that and go
through it all, then that is what they will do. But,
no, I don't see howit would inpact our zoning review
of this case. But | appreciate you bringing that to
our attention.

Any ot her guesti ons procedural | y?
Not hi ng? Very well. W're all clear then
Addr esses, business cards are being exchanged as we
speak. Thank you all very nuch. W appreciate it.
Let's go to the next case in the norning session.
W're going to take a five mnute break here. Let ne
update folks that are now showing up for our 1:00
af t ernoon hearing that you m ght want to make yoursel f

avai l abl e to the coffee shop and newspaper stands out

front. | do not imagine we're calling our afternoon
session before 3:00 today. We'll be back in five
m nut es.

(Wher eupon, at 12:52 p.m a recess until
1:06 p.m)

CHAI RPERSON GRIFFI'S: W 're going to get
rolling here any second, but here is the problem |
have when | recess for a few mnutes on a beautifu
day, it's really hard to get people back. [|I'm happy
that you all made it back.

UNI DENTI FI ED SPEAKER: We didn't | eave.
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CHAI RPERSON GRI FFI'S:  Okay. Good. And as

soon as Ms. Bailey gets confortable again in her
chair, she is going to call the next case of the
nor ni ng, which is, of course, your's. And then we're
going to have sone prelimnary questions that we're
going to need to get into right away. Ms. Bail ey,
t hank you.

MS. BAI LEY: Application No. 17315 of Todd
Collins, pursuant to 11 DCVR 3103.2, for a variance
fromthe lot width and | ot area requirenments under
section 401, and a variance from the use provisions
under subsection 330.5, to allow the construction of
three three unit apartnment houses and five flats. The
property is located in the R4 District at prem ses
1200 Bl ock of 14'" Street, N.W, Square 513, Lots 865,
866, 867, 869, 888, 904 and 905.

M. Chairman, as you know, there are
several prelimnary matters with this case.

CHAI RPERSON CRI FFI S: | ndeed. Good.
Let's nove ahead and just have introductions, if you
wouldn't mind. Who is before us?

M5. BAYLOR  Good afternoon. Sorry, good
afternoon, M. Chairman, Menbers of the Board. \%%
name i s Brynee Baylor. | amthe attorney on behal f of

Col I'i ns Devel opnment Cor porati on.
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MS. JACKSON: Good afternoon, Dawn Jackson

on behalf of Collins Devel opment Corporation.

MR COLLI NS: Good afternoon, Todd
Collins, principal with Collins Devel opnent.

MR SELLERS: Good afternoon, Rod Sellers
representing Zahn Design Architects for Collins
Devel opnent .

CHAI RPERSON GRI FFI'S:  Okay. Ms. Bayl or,
you represent Collins and how many properties under
this application does Collins owm and control?

M5. BAYLOR As it stands currently,
Collins controls 6 of the 8 properties. And we had
anticipated -- one of the properties 1222 is in
l[itigationright now |It's a honestead property. |I'm
sorry, hone again property owed by the District, and
the other property is owned by NCRC. And we are in
t he process of settling all the terns and conditi ons,
so that Collins will be able to control and devel op
t hose properties.

CHAI RPERSON GRI FFI'S:  Ckay. But has NCRC
authorized you to represent themin proceeding with
zoning relief for Lot 8887

M5. BAYLOR Not officially and that's --

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAYLOR And | under st and.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118
CHAl RPERSON GRI FFI'S: And that's where we

are concer ned.

M5. BAYLOR | understand.

CHAI RPERSON GRI FFI'S:  And what about DHCD
for the 8667

M5. BAYLOR 866 is 12227

UNI DENTI FI ED SPEAKER:  Yes.

M5. BAYLOR At this point, we've been in
correspondence with the Assi stant Attorney General for
handling the litigation.

CHAI RPERSON GRI FFI'S: | know. Let nme be
absolutely clear. Even if you are so persuasive --

MS. BAYLOR Right.

CHAI RPERSON GRI FFI S: -- and gosh, |
really want youto doit, I have no jurisdictionto do
it. It's absolutely inpossible for this Board to hear

a relief request by sonebody that doesn't own the
property, and that's about as |egal as we get.

M5. BAYLOR  Ckay.

CHAI RPERSON GRI FFI'S:  They don't even | et
me fly alone, see I've got this attorney that sits
down there and --

MS. BAYLOR  Cot cha.

CHAI RPERSON GRI FFI'S: -- that's what gets

us intotrouble. But in all direct seriousness, about
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888, of course, we wouldn't be able to hear anything
on 866 and you're indicating that, in effect, you do
control. But what about 903, which is the hone again,
is that the one you were tal king about?

MS. BAYLOR |s that 1222? Hold on.
need to get -- here we go.

CHAI RPERSON GRI FFI'S: | have 866 and the
Nort h Capi t ol Nei ghbor hood Devel oprment, DCD Honest ead.

M5. BAYLOR Right. W have actually with
us today to testify is Chad WIllianms, who is the
presi dent of North Capitol Neighborhood Devel opnent
who is going to confirmthat M. Collins and Collins
Devel opnent has the permission of NCND to apply for
t he vari ances.

CHAI RPERSON GRI FFI'S:  So we have a letter
of aut hori zation that you, MVs. Bayl or, are
representing t he North Capi t ol Nei ghbor hood
Devel opnent Corporation in pursuing 904 and al so 8667
I's that correct?

MS. BAYLOR: Now, 866, that's correct.

CHAI RPERSON GRIFFI'S:  And that letter is
in the record?

M5. BAYLOR Well, you know, we have M.
WIllians here today. Thisis -- our situation is kind

of interesting, because we thought that by this tine
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we would be -- everything would be settled and we
woul d be ready to go. And | think for purposes of
proceeding with the plans and devel opnent, we wanted
to know if it would be possible or because these are
both District of Colunbia owned properties, is there
any way that we coul d possi bly request that the Board
reserve on those until we do officially suppl enent the
record wi th ownership or authority, alleged authority?

So that we could be heard on it, because
t he devel opnent project really technically is a whol e
project and we have had a |ot of support from the
District of Colunbia and also from the different
entities saying that they want to go forward with this
project. So just --

CHAlI RPERSON CGRI FFI' S: Well, | think one
opportunity we have is, yes, let's hear the whole
thing and then we'll put it off until you get all your
paperwor k together, which nmeans we will probably set
this for decision in two or three nonths.

M5. BAYLOR  Ckay.

CHAlI RPERSON @RI FFI S: Ms. Monroe, any
difficulty with us proceeding in that fashion?

M5. MONRCE: No, | guess you could do it
that way. The best thing to do is get sonme kind of

| etter of perm ssion or authorization fromthose D.C.
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Agencies just saying, you know, that's okay. I
suppose you could hear it today and then get that
letter. | nean, if you're sure you're going to get
it.

M5. BAYLOR  Ckay.

M5. MONRCE: The problemis if you don't
get it, the whole thing falls.

M5. BAYLOR: Right, right.

M5. MONRCE: Because if we're hearing it
as a whol e and, you know, those two agencies say no,
well, then the whole thing is going to do.

M5. BAYLOR Al right.

M5. MONROE: So you have to be certain you
can get perm ssion.

CHAI RPERSON @RI FFI S: And the other
opportunity is you take the two weeks to get these
| etters and you cone back and do t he whol e case.

M5. MONRCE: At the sane tine.

MR.  COLLI NS: We'll get the letters.
Let's nove forward

M5. BAYLOR Ckay. | spoke with ny
client. W would like to go forward and be heard
today and we wll supplenent the record with the
|etters of approval, if that's sufficient.

M5.  MONRCE: I mean, if you are
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confortable with that, you can do that.

CHAI RPERSON GRI FFI'S:  No, | nean, | don't

-- oh, man. | think if we proceed today, we proceed
wi thout the properties of which -- or wth the
properties that you have control of. So we're

actual Iy | ooki ng at bringi ng back part of what you are
submitting today to look at this individually or
i ndependent | y.

M5. BAYLOR: If we are heard today and
then we're able to supplenent the record, say within
two weeks, would that be sufficient in terms of a
letter? Yes, if we could do that, would that be
sufficient? Because technically, | nmean, the
properties, the tw properties are the two end
properties, so provided, you know, certain variances
are granted, we could conceivably go on wth the
project. It's just that we would like to -- you know,
the plan is to do it.

CHAI RPERSON GRI FFI'S: Al right. At this
point, | don't think it's -- it's not ripe to go
forward with, as | see it, Lot 888, which is the
NCRC s.

M5. BAYLOR  Yes.

CHAI RPERSON GRI FFI'S:  The hone agai n whi ch

is 903, the North Capitol Neighborhood Devel opnent,
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904, the DHCD s Honestead Lot 869.

MS. BAYLOR Yes, with the Honestead and
DHCD and wth the North Capitol Nei ghbor hood
Devel opnent, we can go forward.

CHAl RPERSON Rl FFI S: kay. So you're
saying you're going to take those in, so we're | ooki ng
at -- well, we're still |looking at three or four |ots.

MS. BAYLOR Two |ots.

CHAI RPERSON @RI FFI S: Two lots you're
sayi ng? 888 and 903?

MS. BAYLOR Those are the two |lots that
woul d be, | guess, held.

CHAI RPERSON GRI FFI'S:  Yes, which we -- |
mean, bottom line, we wouldn't hear anything on it.

Ms. Mller is going to read you the regul ations on

t his.

M5. BAYLOR  Ckay.

CHAI RPERSON GRI FFI'S: Yes?

VICE CHAIR MLLER | just would like to
offer this opinion. | don't think it nakes sense to

go forward today wthout all the property owners
having authorized representation, because we're
supposed to be | ooking at this application as a whole
Wi th respect to the individual properties. And by not

| ooking at sone of them | think that distorts our
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review of this case.

And | think that we're al so saying there
is going to be a delay there one way or the other
Either we're going to do this and then the record is
going to be supplenmented when they get the
authorization and that will take a while or else we
get the authorizationin at the start and then we hear
the case as it should be heard. So I would be in
favor of, you know, a short delay on this, a short
post ponenent or as long as it takes, | guess, to get
t he aut hori zati on.

CHAI RPERSON GRI FFI'S: M. Hil debrand?

COW SSI ONER  HI LDEBRAND: Wuld | be
correct in understanding that if we were to hear the
case today, we would not hear anything relative to
those two buildings that aren't under ownership and
that we would have to have a subsequent hearing
specifically for those two at a | ater date anyway?

CHAI RPERSON GRI FFI'S:  That's ny --

COMM SSI ONER  HI LDEBRAND: So we're not
actual ly saving any tinme?

CHAI RPERSON GRI FFI'S:  That's ny opini on,
yes.

M. BAYLOR R ght.

CHAI RPERSON GRI FFI'S: | think you woul d be
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better off doing it all together. M. Etherly?

BOARD MEMBER ETHERLY: No, well, 1'm not
quite there yet. | nean, if we're here and we can do
it in part, | don't understand why it's so essenti al
that we deal with all of themtogether. 1 understand.
| understand the totality and the totality of the
project. But if there's an opportunity to get sone
wor k done today, why not take advantage of that?

M5. MONROE: M. Etherly, | think I can
address that.

BOARD MEMBER ETHERLY:  Sure.

M5. MONRCE: | think the original idea was
to do, you know, 5 out of 8 |lots or whatever and then
come back with the rest of them But the regulation
does say the owner of the property nakes the
application or an authorized agent of the owner. |If
they can cone inin awek or two with aletter saying
they are the authorized agent, we can do the whol e
thing. It appears that we can only do what we can do
today, and you're going to have to have a new
application and a new heari ng on whatever we don't do
t oday.

M. BAYLOR R ght.

M5. MONRCE: It seens kind of silly.

MS. BAYLOR Right.
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M5. MONROE: Right. It would be two --

you woul d be breaking into two separate applications
unfortunately.

BOARD MEMBER ETHERLY: Wy would it be a
separate application?

M5.  MONRCE: Because it's a different
owner .

BOARD MEMBER ETHERLY: Right.

V. MONROE: Unless you get the
aut hori zati on sayi ng go ahead, we're okay with it and
then we can do it all at the same tine.

BOARD MEMBER ETHERLY: But isn't that what

we're hearing that we will get the authorization?
M5. MONRCE: | think that's -- well, and

that's the question. It depends on how you interpret

the regul ations. Can you wait and get that

aut hori zation after or do we need it now? Because
only the owner really is supposed to --

BOARD MEMBER ETHERLY: Well, no, no, |I'm
not saying anything with regard to what we can't get
aut hori zation on today, but it sounds as though the
applicant is indicating that there are a nunber of
lots, what is it three by ny count, that we can speak
to and resol ve the authorization question today.

M5. MONROE: But if we can't do themall,
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then there's one left that we can't really take
evidence on, because we don't have a proper
application on it. See that's what |'m concerned
about .

BOARD MEMBER ETHERLY: No bi g deal. Well,
yes, that's nmy -- you know.

COW SSI ONER HI LDEBRAND: l's t he
representative fromthe North Capitol Devel opnment and
the other property that you are discussing, are they
authorized to give you that authorization?

M5. BAYLOR  They are.

COW SSI ONER HI LDEBRAND: Wthin those
cor porations?

M5. BAYLOR Heis, yes. W don't want to
waste the Board's tine and we would |ike to be nost
prudent and, you know, efficient, so |I nmean, is it
possi bl e for us to maybe get the authorization and, |
mean, the only question is when is the next possible
time we can get on the schedul e?

CHAI RPERSON GRI FFI'S:  Now we' re tal ki ng.
kay. | think we can get this -- how long do you
t hi nk you need for authorization? | nean, tw weeks,
two nont hs?

MR SELLERS: One nonth

CHAI RPERSON GRI FFI'S: A nont h?
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MR. SELLERS: Yes, please.

CHAI RPERSON R FFI S: Ckay. | think
that's easily accommodat ed.

M5. BAYLOR  Ckay.

CHAI RPERSON GRI FFI'S: We're at the 10'" of
May. Ms. Bail ey, any recommendati ons? How does, oh,
nmy goodness.

V5. BAI LEY: M. Chairman, | hope M.
Nyarku is listening and he can help us with this.

UNI DENTI FI ED SPEAKER: He's not here.

MS. BAI LEY: He's not here. W need a
date. W need a hearing date for continuation. M.
Chai rman, while you're | ooking for that, | just wanted
toremnd you that there is a request for party status
in this case.

CHAI RPERSON @RI FFI S: Ri ght . W' |
establish that. Al right. Wiy don't we do that
first and then we' Il set the date while we're | ooking
at dates here. 1Is Ms. Martha Mchels here? H, M.
M chels. Wuld you like to come forward for a brief
moment? |s there a chair we could pull up and neke
her confortable at the table? | wish |l could say good
nor ni ng, but | have to say good afternoon to you, Ms.
M chel s.

O course, the critical aspects of a party
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status application is the last piece and you have
indicated that you are obviously a close proximty
nei ghbor and you have a retaining wall. You're
concerned about storm water runoff and also open
spaces. Is that a good summation of how you are
uni quely distinctly inpacted?

M5. M CHELS: Yes. The retaining wall
hol ds up ny backyard and it's nmeshed with the back --

CHAI RPERSON GRI FFI' S: Ckay. Right. W're
not getting into the substance of all the el enents.

M5. M CHELS: Ckay.

CHAI RPERSON GRI FFI'S:  Just to nake sure
that the Board has all those elenments. | think I'm
pretty clear on the request for party status. And you
are aware, of course, a party is afull participant in
the case. You are certainly able to cone and testify
as a person and give all that, but you want to
mai ntain a party status and actually present a case
and conduct cross exam nation. |s that correct?

M5. M CHELS: Do what | submt have -- is
that being considered if | don't cone and be a party?

CHAI RPERSON CGRI FFI'S:  Absolutely not. It
will absolutely be considered. In fact, it already
has been read by the entire Board and it's part of the

official record. So no matter what you do, there is
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no need to, one, read this into the record, as we have
read it. |If you wanted to provide further testinony
as a person, that woul d be certainly possible for you
to do when we call this case next.

M5. M CHELS: Ckay.

CHAI RPERSON GRIFFI'S:  Wuld you like to
participate as a person then?

M5. M CHELS: Yes.

CHAI RPERSON GRI FFI'S:  (Okay. And just for
clarity then, you are withdrawi ng your party status
appl i cation?

M5. M CHELS: No, | didn't understand. |
t hought you neant yes, | want to be a party
appl i cation.

CHAI RPERSON GRI FFI'S:  Okay. So what you
want to do is you want to cone in and actual |l y present
an entire case? You're going to have the ability to
call witnesses? You're going to cross exam ne the
wi tnesses of which you're going to hear? \Wen we
request findings of fact, conclusions of law, we'll
request that of the application. W will also be
requesting that of you to submt into the record.
That's the level you would like to participate at as
one party or there is person.

The person you cone in and just give
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testi nony. You have already submtted witten
t esti nony. You could provide nore oral testinony
during the Public Hearing.

M5. M CHELS: kay. "1l cone in as a
person then.

CHAI RPERSON GRI FFI'S:  As a person. kay.
So because |'mso redundant, then you are w t hdraw ng
your request for party status. |Is that correct?

M5. M CHELS: Yes, as long as all the
information stays in there.

CHAI RPERSON GRI FFI' S:  Absol utely. There's
not hing renmoved fromthe record. W' ve already done
that in that subm ssion. |In fact, just to be clear,
it's Exhibit No. 38 in the official record. And we
will look forward then to hearing you as a person.
That being said, | don't have any ot her indication or
request for party status in this case.

Let's |l ook to our schedul e.

M5. BAYLOR. | do have sone photos that
clarify it better to submt.

CHAI RPERSON GRI FFI' S:  Excel | ent. How many
copies of that do you have?

M5. BAYLOR  Just one.

CHAI RPERSON GRI FFI'S: Just one?

MS. BAYLOR: | have one for ne and one for
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you.

CHAl RPERSON Rl FFI S: kay. W' ve got
time to get that in the record, but you're going to
need to nmake copies of it. Anything you submt is
going to need to be copied. Maybe you can avail
yourself today and make copies today in the office.
The applicant | eaves with those copies, so that they
have it, so you don't have to serve them But
actually you woul dn't have to serve them anyway, but
make copies and give to themand then you can put it
into the record.

kay. What dates do we have?

UNI DENTI FI ED SPEAKER: Ri ght here. That's
my yard. This is 865.

UNI DENTI FI ED SPEAKER:  Ri ght.

UNI DENTI FI ED SPEAKER: That's ny yard and
that's what -- that's going to -- the apartnent
bui l ding three stories high.

CHAI RPERSON CGRI FFI S: Al right. Let's
set this for the nmorning of the 14'" of June. Does
t he applicant have any difficulty in doing the 14'" of
June?

UNI DENTI FI ED SPEAKER: That's what 11
see out of ny backyard.

CHAI RPERSON GRI FFI'S:  Ms. Bayl or?
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MS. BAYLOR | ' m avai |l abl e.

CHAI RPERSON GRI FFI' S:  Just turn your m ke
on and say that.

M5. BAYLOR W' re avail able. Sorry about

t hat .

CHAI RPERSON GRI FFI'S:  That's okay. Very
well. W're going to put it on in the nmorning of the
14'" of June and we will get through the entire thing
t hen.

M5. BAYLOR G eat.

CHAI RPERSON GRI FFI'S:  Whew. Ckay.

M5. BAYLOR  Thank you.

CHAI RPERSON R FFI S: Yes. Hol d on.
Bef ore you go, let's go through any other prelimnary
matters that we may have.

M5. BAYLOR Al right.

CHAI RPERSON GRI FFI'S:  You had a question
on that. Wy don't you bring that up, at this point?

VICE CHAIR M LLER.  Could the applicant
just briefly state what is different about the anended
application?

M5. BAYLOR Yes, the anended application
is just requesting the variance or the special
exception to provide three units. The first

applicationrequested just three properties to provide
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the three units. But now, we're asking for four of
the units, 1220, 1222, 1224 and 1228, to receive the
speci al exception for the three units. And that's
just in conpliance with H storic Preservation's
suggestions. There were nodifications nade after the
report to conformw th their requirenents.

VICE CHAIR M LLER: Thank you.

M5. BAYLOR  Thank you.

CHAI RPERSON GRI FFI'S: Okay. And it's ny
understanding then that we're not |ooking at an off-
street parking requirenment application. So what we're
| ooking at is just the amended application. This is
it inentirety as submtted May 9'"?

M5. BAYLOR That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BAYLOR: Well, in addition, we're al so
asking for the lot and width area variance. W're
just anmending. We're making the nodification for the
area -- I"'msorry, for the special exception request
for the three units. That's the only thing that has
been changed. And we're no |longer asking for the
par ki ng vari ance. So there's still area variance that
we' re requesting.

CHAI RPERSON GRIFFIS: |I'msure it's very

clear after we read this. As we haven't, because it
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was handed to us this norning.
M5. BAYLOR W under st and.

CHAI RPERSON GRI FFI'S:  Everyt hing el se has

been read.

M5. BAYLOR  Ckay.

CHAI RPERSON GRI FFI'S:  Very wel | .

M5. BAYLOR  Thank you.

CHAI RPERSON GRI FFI'S: W have a tine set.
W will be the fourth case in the norning on the 14'"
and we' Il nove ahead then. Any other questions | can
answer procedurally? Very well. O course, you can

update the O fice of Zoning if, in fact, you don't
have the letters ready to go, at that point, to give
us a heads up. We coul d possibly do a reschedul i ng at
that point. Oherwise, let's nove ahead. Thank you
all very much

M5. BAYLOR  Thank you.

CHAI RPERSON GRIFFI'S: | really apol ogi ze
for keeping you down here all day.

MS. BAYLOR  No.

CHAI RPERSON GRI FFI'S:  But let's see what
el se we can get done this norning then. Let's call
t he next case of the norning.

MS. BAILEY: Application No. 17316 of the

Randl e Hi ghl ands Manor LP, pursuant to 11 DCVR 3103. 2,
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for a variance from the | ot occupancy requirenents
under section 403, a variance from the rear yard
requi renents under section 404, and pursuant to 11
DCVR 3104. 1, for special exceptions under sections 353
and 2516, to allowthe devel opnent of 10 single-famly
row dwel l'i ngs on a single subdivided lot in the R-5-A
District at 2700 R Street, S.E., Square 5585, Lot 812.

M. Chairman, the relief may be different
fromwhat was read, but, M. More, |'"msure you wll
address that.

MR. MOORE: Absolutely.

CHAI RPERSON GRI FFI'S:  Good. Thank you,
Ms. Bail ey. Let's nove ahead. M. Moore, are you
ready?

MR MOORE: Yes, | am Good afternoon.

CHAI RPERSON @RI FFI S: How coul d you not
be? W've given you five hours to prepare, right?
Wait a mnute, that's a joke.

MR MOORE: Well, we're ready. W're al so
happy to be here.

CHAI RPERSON GRI FFI'S: | ndeed.

MR MOORE: It's been a long tine com ng.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. MOORE: Good afternoon instead of good

nmorning, Chairman Giffis, Menbers of the Board, |I'm
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Jerry Moore with the Law Firm counsel to Randle
Hi ghl ands Manor Limted Partnership, the applicant in
this case. The District of Colunbia in general and
t he Randl e Hi ghl ands area in particular are woefully
short of affordable housing for single -- people
seeking affordable housing, dwelling wunits for
citizens of Randl e Hei ghts.

There is also a shortage of suitable
avai l able sites toin-fill affordabl e residences, due
to the size and nunber that are necessary to nake
t hese projects feasible and to the cost of |land. The
appl i cant proposes to effectively address this public
need for affordable housing by constructing 10 row
dwel lings in an R 5-A Zone District on a vacant | ot at
2700 R Street, S.E., Washington.

Since the applicationwas first filed, the
appl i cant has been working with the Ofice of Pl anning
to arrive upon a devel opnent plan that attracts broad
support. As a consequence, the newsite plan -- a new
site plan enmerged, one that requires far less relief
than that which was originally proposed. Hence,
before you today is an application seeking a site pl an
review special exception under section 353 of the
Zoni ng Regul ations and but one variance, area side

yard variance under section 405.2 to account for the
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| ack of an 8 foot side yard on end units nunbers 1, 8,
9 and 10.

This ideal location was acquired in 2000
as an abandoned apartnent buil ding. The Honest ead
Program of the District of Colunbia Departnment of
Housi ng and Comrunity Devel opnent provided the |oan
specifically for the devel opnment of | ow and noderate
i ncome housing at this |ocation. The preexisting
structure has since been razed and the site has been
vacant for several years. As a practical matter, the
site is of such size and topography that sone zoning
relief is necessary to nake this or any devel opnent on
it possible.

The granting of this relief will not tend
to affect adversely the wuse and enjoynent of
nei ghboring property and is necessary at this
| ocati on, because the programgoal s and objectives of
the District of Colunbia cannot be achieved w thout
zoning relief. And there is no reasonable alternative
to meet the program needs of this community. W are
pl eased that the D.C. Ofice of Planning has submtted
a report agreeing with the applicant and recommendi ng
t he approval of this application.

From a |egal perspective, the proposed

single-famly dwellings are consistent wth the
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District of Colunbia' s Conprehensive Plan and its
general i zed Land Use Maps, whi ch desi gnate and pronote
this site for noderate density residential uses. The
proposed buil dings and use are also consistent with
the underlying R-5-A Zone District, which is mapped
over the entire square and throughout nmuch of the
nei ghbor hood.

As you know, a single-famly residence is
permttedinan R-5-A Zone District with the site plan
approval of this Board. W are pleased that there has
been generated a great deal of support for this,
including support of the District of Colunbia
Depart ment of Housing and Community Devel opnent, by
letter, whichis in the record. Qur case consists of
five themes which in sumwe offer sufficient basis to
nmerit the approval of the zoning relief that 1is
request ed.

First, the proposed use is in direct
response to the dire need for affordable Iliving
facilities in the Randl e H ghl ands cormmunity. Second,
the size and siting of these dwellings is the absol ute
m nimum as to the nunber and size of buildings that
are feasi bl e, affordabl e housi ng the project requires.
Third, thereis a possibility of suitable suits in the

Randl e Hi ghl ands nei ghborhood to practically devel op
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an affordabl e housi ng project.

Fourt h, devel opnents of a | esser size are
undevel opabl e econom cal ly and end whi ch woul d result
in frustration of the programgoal s and objectives of
the District of Colunbia. Fifth, the property is
uni que by reason of a sl oping topographical condition
and by reason of that exceptional condition, strict
application of the Zoning Regulations will result in
a peculiar and exceptional practical difficulty.

Yet, the granting of the requested area
variance wi Il not cause substantial detrinment to the
public good and will not inpair the intent, purpose
and integrity of the Zone Plan as enbodied by the
Zoni ng Regul ati ons and Map. We are hopeful that your
decision will al so be nmade easier by the detail ed | and
use and pl anni ng di scussions that have already been
submtted. Witten analysis will be highlighted by
the testinony and exhibits that you receive today.

W have endeavored to organize our
presenters in a |l ogical and efficient manner. First,
M. M chael Wallach, a partner of the applicant, wll
speak to the feasibility and service market of this
project. Second, Architect Tim Daniel will present
t he project elevations, floor plans, parking plans, a

description of the project architecture and desi gn and
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a commentary on the contextual relationship of the
proposed buildings with the existing buildings on
nei ghbori ng and nearby properties.

Third, | believe there may be comunity
representatives who wi sh to support the need for the
homes at this location. W trust that you will find
our evidence to be substantial, efficiently presented
and persuasive. Now, | would like the Board to
consider M. -- our architect, M. Daniel, as an
expert in this case. | have his resune here for the
Board to consider. And at the sanme tine, 1'll be
submitting some colored drawings of a site plan and
el evations, small versions of what is already in the
record.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR MOORE: M. Daniel's resune is before
you. Wuld you like to hear himspeak to the resune
before you nmake a deci sion?

CHAI RPERSON GRI FFI'S: W probably want to
ook at it first.

MR. MOORE: (kay.

CHAI RPERSON GRI FFI'S:  Actual Iy, we'l | just
use the time very quickly. Wll, Ms. Mller, go
ahead.

VICE CHAIR MLLER | just have a | ega
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guestion with respect to your case regarding the
variance test.

MR MOORE: Yes.

VICE CHAIR M LLER. What | heard you say
is that the unique condition to this property is a
sl opi ng topographi cal condition?

MR. MOORE: That's correct.

VICE CHAIR M LLER  And that that rel ates
inapractical difficulty. And so ny question is what
practical difficulty does that relate, yes, to as part
of the variance test?

MR MOORE: Ms. MIler, if you would be so
kind as to let ne have ny architect address that
during his testinony?

VICE CHAIR M LLER: That's fine.

MR MOORE: |If that's okay?

VICE CHAIR M LLER That's fine. And
actually, | amglad that | just got the question out
there, so that he can keep that in mnd

MR. MOORE: Thank you. Thank you.

CHAlI RPERSON GRI FFI S: Has everyone seen
the resunme? Any questions of M. Daniel? Questions,
concerns? M. Daniel has been offered as an expert
witness in architecture and architectural design. 1Is

that correct?
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MR, MOORE: Yes.

CHAI RPERSON GRI FFI'S: I ndeed. Concerns?

BOARD MEMBER ETHERLY: No objection, M.
Chai r.

CHAI RPERSON GRI FFI'S:  The question is are
you licensed in the District of Colunbia?

MR DANIEL: | amnot. | amnot, sir.

CHAI RPERSON GRI FFI'S:  You're not.

COVMM SSI ONER HI LDEBRAND: Are you |l i censed
in any other | ocal jurisdictions?

MR  DANI EL: | am one exam short of
| icensure, which | expect to be conplete at the end of
next nonth.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

MR. DANI EL: Mght | add to that that
despite having not l|icensure, | have had residenti al
experience in architectural design as well as
construction.

CHAI RPERSON GRIFFI'S: Right. No need to
go further. There is terns for exception in terns of
senior project nanager job and certainly all the
projects that you're listing bel ow show evi dence of
experience, if not sone authority to be granted expert
status, unless there's any opposition fromthe Board,

at this tine? Does the ANC have any conment on M.
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Dani el being an expert witness in this case?

MR DAVIS: | find it odd that we would
certify a wtness that's not registered in the
District of Colunbia or anywhere el se.

CHAI RPERSON @RI FFI S: kay. Any ot her
comments? |I'msorry. GCh, no, we're going to have one
ANC Menber represent the ANC, right? | nmean, we did
have Ms. Moore and M. Davis available, so we could
hear fromthem But anyway, we don't need to spend a
ot of tinme on this particular prelimnary matter
First of all, it is not arequirenment to be registered
to be an expert w tness, but rather we would | ook at
the standing of expertise that one can bring to the
testinmony that they are and | think that the resune
shows that there is an expertise available for
granting that standard. So let's proceed.

MR. MOORE: Thank you very much. | would
liketojust call the Board' s attention to a gentl eman
sitting on ny far right. Wuld you introduce
yoursel f, please, and your position?

MR HOPKINS: Good afternoon, |I'm Al bert
But ch Hopkins, President and CEO of the Anacostia
Econom ¢ Devel opnent Cor porati on.

MR. MOORE: And are you here in support of

the application, sir?
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MR. HOPKINS: Absol utely.

MR MOORE: All right. | have called M.
M chael Wallach. Sir, would you give your nanme and
home address, please?

MR WALLACH: Yes, |I'm Mchael Wall ach.
My address is 232 M Street, S.W, Wshington, D.C

MR. MOORE: And you are famliar withthis
appl i cation?
WALLACH: Yes, | am
MOORE: And you' ve prepared testinony?

WALLACH: Yes, | have.

2 3 3 3

MOORE: Wbul d you gi ve that testinony,
sir?

MR, WALLACH: Yes, | wll. Thank you.
Thank you for the opportunity to present on behal f of
the Randle H ghlands Limted Partnership and the
Anacostia Econom ¢ Devel opnment Cor poration. From a
historic basis, in around 1998, we received this
property from the Homestead Act and attenpted to
convert what was an eyesore in the commnity, a 39
unit apartnment building, into a viable assistedIliving
facility.

W did that by neeting the community's
demands and needs to tear the buil ding down whi ch was

an eyesore, which we did. W denolished the building
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and then prepared plans and representations for an
assisted living facility. The comunity was not in
favor of the assisted |iving community or buil ding and
ultimately the request for vari ances and what have you
t hrough BZA were turned down and we went back to the
community and said all right, what is it that you
woul d |i ke to have here?

And it was unaninous that the community
supported t ownhouses on that site. W then endeavored
to develop a plan that would be both efficient and
econoni cal |y feasi bl e t o provi de af f ordabl e t ownhouses
on the site to be sold primarily to first time D.C
home buyers, which is in the restriction. It nust be
first time D.C. hone buyers. In order to further
this, we, at our first neeting, met with, in February,
t he Pennsylvania Avenue Task Force, presented our
proposal and received favorabl e response and a letter
of support fromthem

CHAI RPERSON GRI FFI'S: 1" msorry, |1' mgoi ng
to interrupt you very, very quickly. Can | ask you
directly, you indicated that getting this property out
of the Honmest ead Program there are actual devel opnent
agreenents that neans you have to devel op this one at
af fordable I evel and for first time hone buyers. So

is that correct?
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MR, WALLACH: Yes.

CHAI RPERSON CGRI FFI'S:  So you actual | y have
a land devel opnent agreenent or kind of an LDA of
sorts?

MR, WALLACH: Not specific. W have a
contract of sale.

CHAI RPERSON GRIFFIS: But it's the sanme
sort of deal, correct?

MR WALLACH:  Yes.

CHAI RPERSON GRI FFI'S:  You got this t hrough
the programand they said yes, but in order for you to
get this, you need to build this according to our
requi renents?

MR. WALLACH. Exactly. To neet certain
needs, that's correct.

CHAI RPERSON  GRI FFI S: So they put
requi renents on the property on how it mght be
devel oped?

MR, WALLACH. Correct.

CHAI RPERSON GRI FFI'S:  One of which basis
is on the affordability?

MR, WALLACH. Correct.

MR MOORE: M. Giffis?

CHAI RPERSON GRI FFI'S:  So even i f you were

-- okay. Yes?
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MR. MOORE: You are absolutely right.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. MOORE: We have pl aced correspondence
in -- and testinony from a previous case into the
record, which evidences that very point.

CHAlI RPERSON CRI FFI S: Ri ght . And for
clarity, 1 don't think -- 1 know |I sat on that
previ ous case.

MR. MOORE: Yes, you did.

CHAI RPERSON GRI FFI S: But this one is
going to have to rest on its own. I think it was
clear in the elenents of what you're trying to bring
and that's where I'm going with this. s that the
agreenent hasn't changed. There is a certain
requi renent fromthe Gty Honmestead Programthat said
you have to build according to this. It wasn't just
you got a great deal on that, now go about what you're

going to do. There are specific requirenents that

make it unique. Is there a unique factor of this
property?
MR WALLACH: Well, it's a restriction.
MR MOORE: Oh, it's unique, that's --
MR. WALLACH:. It's unique.
MR. MOORE: It's unique.

CHAI RPERSON GRIFFI'S: So the restrictions
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on this property are uni que?

MR WALLACH:  Yes.

MR,  MOCRE: Yes. And it's just not a
vacant piece of property. W can go do what we want.

CHAlI RPERSON GRI FFI' S: Yes.

MR MOORE: Even if it were a matter-of-
right project. W have an obligation to the D strict
of Colunbia Governnent to build as the District of
Col unmbi a Governnent sold the property to us.

CHAI RPERSON GRI FFI'S: | under st and.

COW SSI ONER HI LDEBRAND: What are the
specific restrictions?

MR. MOORE: That the property be sold to
first time hone buyers, used by first tine -- occupied
by first time hone buyers at an affordable rate.

COWMM SSI ONER HI LDEBRAND: |s that the only
restriction?

MR MOORE: Yes.

MR WALLACH: Yes, it is.

MR MOORE: As we have evidenced in the
record, the price of the property to us refl ected that
restriction.

CHAI RPERSON GRI FFI'S: R ght.

MR MOORE: And we offer that as another

uni que factor in the devel opnment of this property.
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CHAI RPERSON GRI FFI S: kay. Sorry to

i nterrupt.

MR. WALLACH. Ckay. Thank you.

CHAI RPERSON GRI FFI'S: Go ahead.

MR WALLACH: On March 17'" we presented
to the ANC at a public neeting our first proposal.
That  proposal included 11 townhouses wth a
configurationthat was slightly different than the one
that you see here. After that we had a nmeeting with
the O fice of Planning and the neeting produced their
recommendations for changes, which they felt were
necessary on the plan.

One, they wanted to elimnate what they
felt were non-direct street access townhouses. They
did not want to have what we call --

UNI DENTI FI ED SPEAKER:  Theoretical |ots.

MR WALLACH: -- theoretical lots. Thank
you. They did not want the theoretical |ots nor was
the --

CHAl RPERSON Rl FFI S: That was a great
nmonment there, that whole anticipation, theoretical
| ots.

MR WALLACH: | know.

CHAI RPERSON GRI FFI'S:  Okay. So we had one

design that didn't fly.
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MR, WALLACH: Yes, but that was the one

that was, in fact, presented to the comunity.

CHAI RPERSON GRI FFI'S:  Okay.

MR WALLACH: After the Ofice of
Pl anning's neetings --

CHAI RPERSON GRI FFI'S: R ght.

MR. WALLACH. -- we redesigned the plan
and we went back to the Ofice of Planning that |ooked
at the plans, reviewed the plans, went to the
Depart ment of Transportation.

CHAI RPERSON GRI FFI'S:  Okay.

MR WALLACH: Wwent back to the ANC on
April 21° and presented what was the new pl an.

CHAI RPERSON GRI FFI S: This has been
vetted. W got you there. Ckay.

MR. WALLACH. Ckay.

CHAI RPERSON GRI FFI'S:  What el se?

MR. WALLACH. It went again to a special
meeting on May 2" of the board of the ANC The
community, the Randl e Hi ghlands community, has al so
seen the project. It has been presented at conmunity
nmeeti ngs and we request that the Board consider this
favorably, so we may begin to neet the needs of the
residents of the District of Colunbia. Thank you.

CHAI RPERSON GRI FFI S: Good. Thank you
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very nmuch. M. Moore, next?

MR MOORE: Do you want to wait to hear
themall?

CHAI RPERSON GRIFFIS: Let's do it.

MR MOORE: All right. Yes, M. Daniel.
Wul d you identify yourself first, please?

MR. DANI EL: Tim Daniel, Zavos
Architecture and Design. The address is 730 North
Mar ket Street, Frederick, Maryland. The draw ngs you
see before you reflect the plan that those of us
wi thin the devel opnent teamagree i s the best plan for
this site. And to ny know edge, we have al so recei ved
favorabl e comments fromcity staff nmenbers as well.

| would like to touch on three basic
poi nts about the project, the subdivisionof thelots,
the buildings thenselves and also the proposed
| andscaping. First off, the subdivision, as you have
heard, we have gone from 11 proposed | ots down to 10
to try to maximze our conpliance with the Zoning
Requi renents |eaving only one, being the side yard
set backs, that we are requesting a variance, as you
know.

CHAlI RPERSON CRI FFI S: Good. And whi ch
ones are requesting the side yard setback?

MR DANIEL: Lots 1, 8, 9 and 10.
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CHAI RPERSON CGRI FFI S: 1, 8, 9 and 10.

kay. Good. Thank you.

MR. DANIEL: Regarding the sizes of the
lots, they are of a typical width, 16 feet, which is
commonly found throughout the <city and in the
vicinity. And another thing that we have also net in
additionto all the other requirenents i s the parking,
which the parking is an issue that speaks to the
conplexity of the site and the difficulties that have
been presented by the grade.

As you can see on the el evation at the far
| eft corner up on the boards, there is a significant
slope fromthe alley to the remai nder of the |ot and
t hat --

CHAI RPERSON GRI FFI'S: Do you know of f hand
what the slope is? | nean, is it at 10 percent, 80
percent, 2 percent?

MR DANIEL: It's at 15 percent.

CHAI RPERSON GRI FFI' S: 15 sl ope across the
site?

MR. DANI EL: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DANIEL: Part of that also precludes
it from providing alley access to the parking.

Regar di ng t he parki ng, we have adopted the Di strict of
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Colunmbia Departnent of Transportation standards
regarding the aisle wwdth and also the parking units
even though | understand, being a private drive, it
m ght not be necessary, but we wanted to maxi m ze the
safety and the quality of the devel opnent.

Anot her qual ity of the subdivisionis that
this has afforded all the units to face 27'" Street
and R Street to maximze the gesture to the
nei ghbor hood and fitting inin general. Regardingthe
bui | di ngs thensel ves, the massing and orientation of
them conmplinments and is consistent wth the
surroundi ng nei ghbor hood. As | nentioned before, they
are all front facing.

W have articulated the nasses, so that
every other unit facing 27'" Street pulls forward and
backward to try to break down the scale of it and make
it nmore consistent with the residential nei ghborhood,
and alsototry to maxi m ze the sense of individuality
wi t hin each residence, to give thema hei ght ened sense
of honme ownership, which is one of the underlying
goal s of this whole project.

In addition to that, we have al so added
entry features such as bay w ndows, porches and ot her
articulations of the mass to try to break up the

buil dings, and also contributing to the kind of
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dressing the streets. There's also the configuration
of the roof, instead of just kind of a symretrica
ki nd of configuration we have oriented that toward the
street trying to nmake every effort to be nore frontal
as opposed to not.

And thirdly, regardi ng the | andscapi ng, we
tried to maximze. Wile we had to satisfy parking
requi renents, which has necessitated on a drive ai sl e,
we tried to maxi m ze the planting as nuch as possible
and al so proposing planting beds at the fronts of the
bui | di ngs where there is significant -- where we have
steps, but there is also a sloped ground, so we
propose planting beds for people to be able to
personalize their wunits and it also |essens the
chances that it becones just a patch of grass that
falls into disuse, so trying to create an incentive
for the residents to kind of take ownership of their
| ot s.

MR, MOORE: Ckay. That's the extent of
his testinmony. W wll offer our witnesses to the
Board for any questions that you m ght have, please.

CHAI RPERSON GRI FFI S: Excel | ent. Let's
start with the architect then. Good diagrans and |
t hink we can wal k through sections if we need to, but

| think the slope, which is the uniqueness aspect of
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the variance test which we're looking at for the
relief fromthe side yards, is well-shown.

So what is the practical difficulty, for
nmy under standi ng, of providing a side yard based on
the site sl ope?

MR. DANIEL: | think one thing that speaks
to the difficulty of the site is that with a |ot of
af f ordabl e housing projects, it's often necessary to
maxi m ze the use of the site. And also, in order to
do that and al so to have a front on R Street, we would
not be able to put units on R Street.

CHAI RPERSON GRI FFI'S:  So you' re saying, if
| foll ow you, because you stepped into -- one of the
uni que aspects of this is the programrequirenents of
whi ch t he devel oper acquired the site, which requires
affordability.

MR. DANI EL: Yes.

CHAI RPERSON GRIFFI'S: And you're saying
one of +the practical difficulties of providing
af f or dabl e housi ng | eads you to not be abl e to provide
t he side yard?

MR MOORE: Wth the nunber of units that
are necessary to provide this devel opnent on an
af f ordabl e basi s.

CHAI RPERSON GRI FFI'S:  Exactly.
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MR. MOORE: Consistent with the document

t hat gave the docunent --

CHAI RPERSON Rl FFI S: Because you're
saying part of the practical difficulty is you have to
have units to sell.

MR. MOORE: That's correct.

CHAI RPERSON GRI FFI'S: I n order to pay for
the construction to keep this all at an affordability
| evel .

MR MOORE: That's correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR MOORE: That's correct. And when we
had that, were faced with that slope, it was difficult
to put a side yard there as well.

COWM SSI ONER HI LDEBRAND: So at what poi nt
does that break even point cone into effect?

MR MOORE: It's right at 10. As we have
testinmony in the record, we started out with 11.

COWM SSI ONER HI LDEBRAND:  Ri ght .

MR MOORE: We tried to maxim ze the site
as best we could, so as to bring down or bring up --
bring down the level of affordability there. But
after conversations with the Ofice of Planning, we
decided to nake the site have the |east anount of

zoning relief that is necessary and then this is the
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design that we canme up with. W're at baseline here.

COWM SSI ONER HI LDEBRAND:  So you woul d not
be able to economcally performthis project if you
were to do 8 units instead of 107?

MR. MOORE: That's a question for you.

MR. WALLACH: No. Unfortunately, one unit
will go for about 50 percent of the AM. Another unit
will go for about 80 percent of the AM, and the ot her
units can go at AM or perhaps above. The units wll
all be the sane. There is not going to be a
difference in the anmenities for the one unit or the
two units or the three units that go for the |ower
price than the others.

And in order to nmake it feasible we wll
| ose noney on those three units, which has to be nmade
up with the bal ance of the other units in order for it
to remain affordable and for us to give that to a
first tinme honeowner who has, we'll say, around 50
percent of the AM.

COW SSI ONER  HI LDEBRAND: So you have
| ooked at the nunbers and you could submt sone
information as to why this would not work at eight
uni ts?

MR WALLACH. Excuse ne?

COWM SSI ONER HI LDEBRAND:  You coul d submi t
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sone information as to why this would not work at
ei ght units?

MR WALLACH.  Sure.

CHAI RPERSON Rl FFI S: What kind of
information are you |ooking for? | nmean, like a
financi al statement?

COW SSI ONER HI LDEBRAND: | think there
just needs to be sonme substantive evidence as to why
it doesn't work at eight units.

MR, WALLACH: The organization that is
actual Iy doi ng t he devel opnent, t he Anacosti a Econoni c
Devel opnent Corporation, is a nonprofit corporation.
| just wanted to nake that clear in there.

CHAI RPERSON GRI FFI'S:  Good.

VMR. DANI EL: Mght | also add that it
woul d actual |y necessitate a reduction to seven units,
because we would need to have side yard all owance
along the units at 27'", so it woul d be reduction from
10 to 7.

COWM SSI ONER HI LDEBRAND: | just want to
follow that up. M understanding is that you woul d
not need a side yard for the corner lot. So if you
were to reduce the twin townhouses to a single, you
woul d have a built-in side yard on either side and if

you were to elimnate one and enlarge the other
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t ownhouses, you could still maxi m ze the site but keep
an 8 foot side yard on one side.

MR. MOORE: That would be the case, M.
Hi | debrand, if we didn't have deed restrictions there,
if we could build anything we wanted, but we can't.
W have a restriction on the deed. It has to be
affordable. It has to be first tine honme buyers.

CHAI RPERSON GRI FFI'S: R ght.

MR, MOORE: And to reduce it any further
woul d frustrate that programgoal of the city and the
basi s upon which we bought the property.

COW SSI ONER HI LDEBRAND: Al right.
under st and.

CHAI RPERSON @RI FFI S: kay. Any ot her
guestions fromthe Board?

MR MOCRE: | would like to ask M.
MIller. Have we satisfactorily addressed the question
that you asked at the beginning? | want to make sure
that all of our |Is are dotted and Ts crossed here.

VICE CHAIR M LLER Vell, | think you
have, but | can say this. In listening to the
di scussion, it sounds |i ke nmuch of the uniqueness and
practical difficultyistiedto the contract, whichis
with a nonprofit, to serve your affordable housing

requi renents.
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And | had asked al so about whet her sone - -
it seens |ike there is sone topographi cal uniqueness
with respect to the slope, but it doesn't sound |ike
t he connectionis theretothe practical difficulty of
provi di ng t hese houses w t hout vari ances i n accor dance
with the side yard requirenents. |Is that correct?

MR MOORE: | think the testinony is that
t hese 10 houses are the |east nunber of houses that
can be built. We're trying not to frustrate the
program goals of the city.

VICE CHAIR MLLER Right. | hear that
clearly.

MR. MOORE: (kay.

VICE CHAIR M LLER: | hear that clearly.
And | just was inquiring whether this topographica
uni queness led to any specific practical difficulty
here that could be obviated, it doesn't sound like it
can, in order to fulfill the requirenments of the
contract.

MR. DANI EL: | can speak to that. One
thing that the topography adds to the difficulty with
the programis i ncreased site devel opment costs, which
has to be distributed anongst the units. And given
t he t opography and the fact that we have to introduce

sone retaining walls to provide parking access, that
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does increase the devel opnent costs significantly.

So | would maybe not in a pragmatic way
of, say, providing parking to the units for 27'" -- |
mean, |'msorry, along 27'" and al so the other units,
8 and 10. Although, | take that back. 8 and 10, we
do require a retaining wall to I evel off the ground.
So in short | do think the topography does add to the
difficulty.

VICE CHAIR M LLER: Ckay. Just then to be
cl ear, does the topography result in the inability to
provi de the side yards in accordance with the Zoning
Regul ati ons?

MR DANIEL: No, | don't think so.

VICE CHAIR M LLER Ckay. Thank you.
Wuld you say that the topography is one of the

confluence of factors in this case requiring the

vari ance?

MR. DANI EL: Yes.

VICE CHAIR M LLER: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  Anything el se from
t he Board?

COWMM SSI ONER HI LDEBRAND:  Looki ng at the
cross section along -- is that 27'" Street? Even

though the site is sloped, it doesn't seemto be a

radi cal slope. What is the uni queness of the slope in
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this particular area that's causing this hardship?
| " mthinking of many streets on Capitol H Il that have
a simlar slope or greater.

CHAI RPERSON GRI FFI'S:  But that's not the
test level of a uniqueness test that it can't occur
anywhere else in the entire District, right?

MR DANIEL: | would state that viewed as
a project as a whole, the increased site devel opnent
costs created by the topography conbi ned with sone of
the limtations presented by that and also with the
side yard requirenments, nmeaning fewer units, | think
j ust conpounded those things present difficulties not
necessarily that one causes the other.

CHAI RPERSON Rl FFI S: Ckay. Goi ng
directly to M. Hildebrand s question, because it's a
vi abl e one, al though you don't need to say there is no
ot her 15 percent slope anywhere in the District of
Col unmbi a, but why are you different? | nean, so let's
go up four blocks and there is a row dwelling and it
has a 15 percent slope across it for 16 or 18 feet.

As | understand your statenents and
analysis of this, there is also a size uniqueness in
this. This is a large piece of property. That |arge
pi ece of property with a slope as it goes across it

obvi ously increases the inpact of what that does.
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And what | understand you saying also in
the case presentation is based on the program
requi renents of what has to be devel oped, and you put
all that in and how you mass this out, you have to
take in the size of the property, the access into it
and the slope. Al those create the confluence of
uni queness and practical difficulty. Is that correct?

MR. DANI EL: Yes.

CHAI RPERSON GRI FFI'S: M. Hil debrand, do
you want to foll ow up?

COWM SSI ONER HI LDEBRAND:  Yes. |'mjust
not sure that 1'mseeing it yet, but perhaps as | hear
nore about this, | mght understand that a bit nore
conpl etely.

MR MOORE: Just let nme add, M.
Hi | debrand, as you may know, this isn't the first tine
this site has been before the Board of Zoning
Adj ust nent .

COWM SSI ONER HI LDEBRAND:  And actual ly |
have not sat on this site before.

MR. MOCORE: Under st and.

COW SSI ONER HI LDEBRAND: So that is news
to ne.

MR. MOORE: Right. The Anacostia Econonic

Devel opnent Corporation are nonprofit, which does
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devel opnment exclusively in the Anacostia area of
Washi ngton, has tried very hard to nake this site work
according to the restrictions that have been given to
it, affordabl e housing, first tinme honme buyers at this
| ocati on.

| f you go into the neighborhood, and I'm
trying not totestify here, but you will see there are

vacant properties. There are a nunber of apartnent

bui |l di ngs, sone of which are vacant. There's
apartnent buildings across the street. There are
single-famly units across the street. This is the

best effort of the Anacostia Econonm c Devel opnent
Project to make this project at 27'" and R Streets go
according to the hand that it has been dealt by the
District Covernnent.

COWM SSI ONER HI LDEBRAND:  Thank you.

MR MOORE: That's all we have for these
witnesses. | wll offer them if the Board doesn't
have any nore questions, for cross exanm nation froma
party.

BOARD MEMBER ETHERLY: I[f I could, M.
Chai r.

CHAlI RPERSON GRI FFI' S: Yes.

BOARD MEMBER ETHERLY: Let ne just fol |l ow

up very quickly on M. Moore's | ast point and perhaps
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it will offer an opportunity for M. Hopkins just to
add a little bit of his expertise. M. Moore, you
spoke to, and it's referenced in the witten
submttals, sone of the challenges that have been
faced in ternms of trying to bring devel opnent to this
particular site. And | think if | understand
correctly, it has been vacant for the past five years
or so.

M . Hopki ns, would you offer or would you
be in a position to offer, based on your experience as
a devel oper or as a nonprofit devel opnent entity, what
you woul d see as having been exposed to devel opnent,
mar ket type devel opnent, at this property?

MR. HOPKINS: Well, the problemis because
of those programrestrictions that DHCD pl aced upon us
when we acquired their site, we haven't been able to
produce market housing at the site that would,
therefore, justify the cost and the return. So we
have got to look at this site as one that we should
try to produce as many affordable units as we can.

In our mnds, we mght have wanted to do
50 percent of themas affordable, but then because of
t he cost we could not do that. And as M. V&l lach has
testified, we have cone across with the programthat

would enable us to sell one at one |level of
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affordability and the others at alittle higher |evel,
you know, at the 80 percent |evel.

So given, you know, the restrictions --
and |' mnot upset about the restrictions, because when
we acquired the property we understood that. And when
we tried to do the assisted living piece, it was al so
about affordability. And then we cane back and we
listened to the conmmunity and they said we prefer to
have townhones and this is what we're offering them

G ven, you know, all of those conditions
pl aced upon us at this juncture, this is really the
best that we can offer and to reduce them by one or
two is just totally inpossible, and the site would
stay vacant or we would cone back and tal k about
devel opi ng an apartnent building. And the conmunity
doesn't want to see another apartnent buil ding go up,
but that's what was there before.

BOARD MEMBER ETHERLY: COkay. Thank you
Thank you, M. Chair.

CHAI RPERSON GRI FFIS: M. Mller?

VICE CHAIR MLLER. Just a follow up on
that. Are you saying it could resort to an apart nent
buil ding and that's because that woul d be natter-of -
right?

MR. HOPKI NS: | woul d think so.
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VICE CHAIR M LLER: But it's inpossible

for you to deliver the affordabl e housi ng without the
vari ances?

MR HOPKINS: That is correct.

MR MOORE: Actually, an apartnent
buil ding would probably require site plan review
This is R 5-A

CHAI RPERSON GRI FFI S: You're saying it

woul d take a special exception to get an apartnent

bui | di ng.

MR MOORE: Yes.

CHAI RPERSON GRIFFI'S: So it is not matter-
of -right.

MR,  MOORE: Matter-of-right, that's
correct.

CHAI RPERSON GRI FFI'S:  So ever yt hi ng com ng
t hrough woul d be --

MR MOORE: That's correct. And | would
also like to direct the Board's attention to part of
a transcript that | included in the record fromthe
|ast hearing, which representatives from DHCD
testified as to the nunber of attenpts that the
Government has made to market this property to
devel opers and those attenpts were unsuccessful,

because the nunbers just would not work.
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COMM SSI ONER  HI LDEBRAND: Just to nake

sure | understand the proposal, three units are
affordabl e and the others are at market rate?

MR. WALLACH. No, they are all affordable.

COWMM SSI ONER HI LDEBRAND: They are all
af f or dabl e.

MR. WALLACH:. They are all affordabl e, but
they are affordable at different |evels.

COMM SSI ONER  HI LDEBRAND: At different

| evel s.

MR, WALLACH. Correct.

CHAI RPERSON GRIFFI'S:  Anything el se for
the applicant? Does the ANC have any cross

exam nation of the witnesses? Any cross?

MR DAVIS: Just a clarification on Lots
9 and 10. Were is the parking space on those? Your
drawing that's in the package and in the submtta
seens to show parking on the back, but | don't see it
on the draw ng here.

CHAI RPERSON GRIFFIS: At the rear of the
property off the alley access. |Is that correct?

MR DANI EL: Yes, that's correct.

MR. DAVI S: What's the slope of that
dri veway?

MR. DANIEL: That is just mininmal to be
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We have created a

bet ween Lot 9 and the renai nder of the

MR DAVI S: What is the elevation, the
hei ght of that wall?

MR DANIEL: That wall, at the RStreet it
wi || be about -- the el evation, excuse ne, is at 91.5,
the whole length. ['msorry.

MR. DAVIS. No, the height of the wall,

t he retaining wall

VR.

DANI EL:

The height of the wall. It

changes according to the grade.

VR.

VR.

DAVI S:

DANI EL:

Vell, but --

At the highest point it wll

be, excuse nme math quick, 9 and a half feet.

VR.

hi gh retai ni ng

MR.

hal f feet.

2

2

(202) 234-4433

2 3 3 3

DAVI S:
wal | .
DANI EL:
DAVI S:
MOORE:
DANI EL:

MOORE:

DANI EL:

DAVI S:

Al right. So it is a very

At one point. Excuse ne.

Now, if we |ook at -
That's not what you

" msorry?

sai d.

You said it would be 9 and a

Correct.

9 and a half feet.
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MR. MOORE: Very high

MR DANI EL: 9 and a half feet at one
| ocation fromwhichit will get progressively smaller.

MR DAVI S: You referred to it as an
exi sting alley. Is there an existing alley there?
That is a paper alley and don't you need the -- well,
how do you arrive at the elevation if it hasn't been
establ i shed yet?

VMR. DANI EL: To ny knowl edge it's an
existing alley. That's just based upon the know edge
that | have of the site.

MR, DAVIS: But it's an unpaved alley.

MR. DANI EL: Ckay.

MR DAVIS: And where |I'm headed is that
if you don't know where the eventual -- the height of
the eventually paved alley, you don't know how to
design the driveway.

CHAI RPERSON GRI FFI'S:  So the question is?

MR DAVIS: Wll, the question is what's
the sl ope of the driveway?

CHAI RPERSON GRI FFI'S:  You nean what is the
sl ope of the alley or what's the sl ope of the point of
access?

MR. DAVIS: Well, but you can't determ ne

t he sl ope of the driveway until you know t he sl ope of
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the alley, the elevation of the alley.

CHAI RPERSON GRI FFI'S: Al right.

MR DAVIS: And then because it is not a
paved or finished alley --

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. DAVIS: -- you don't know where that
is. That's all.

CHAI RPERSON GRI FFI' S:  Under st ood. Do you
want an answer to your question or no?

MR DAVIS: Well, | would |ike one.

CHAI RPERSON GRIFFI'S:  Yes. How did you
establish the project elevation in that back side in
order to establish the height of the Lots 9 and 107

MR DAN EL: It would be based on
topographical information that was provided by a
surveyor .

CHAI RPERSON  GRI FFI S: So you have an
alternate survey or do you have a civil survey of the
property?

MR DANIEL: Yes. | don't know if these
have becone, but part of the city's subm ssion
i ncl udes t he exi sting topography denoted by t he dotted
l'i nes.

MR. DAVIS: Yes. That's where |I drew ny

information from That elevationis quite highand if
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the final alley is going to be substantially
different, then you have a problemin determ ning the
hei ght there.

MR. DANI EL: Actually, in determ ningthat
hei ght, | have erred on the conservative si de and nmade
it higher than -- that spot el evation where that wall
starts is relatively low, but | have assuned a hei ght
of, approximately, the elevation of 96 where in
actuality, those topos go down quite a bhit. But |
have presunmed that they will be bringing that up to
level it. Soif anything, | believe that | have erred
on the conservative side in establishing that height.

CHAI RPERSON  CRI FFI S: Ckay. Next
guestion? Anything else, M. Davis?

MR. DAVIS: Nothing on the el evation.

CHAI RPERSON GRI FFI'S:  Okay. |'msure M.
Moore --

MR DAVIS. Wll, yes, | would like to.
| would Iike to coment in general about the concept
of affordability.

CHAI RPERSON Rl FFI S: Do you have a
guestion?

MR DAVIS: Oh, no? Onh, questions?

CHAI RPERSON GRI FFI'S: Yes.

MR DAVIS. |'msorry.
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CHAI RPERSON GRI FFI'S:  That's okay.

MR. DAVIS: No questions.

CHAlI RPERSON CRI FFI S: We'll keep it on
track here.

MR. DAVIS: (kay.

CHAI RPERSON @RI FFI S: Did you have any
cross questions? No? GCkay. Good. Thank you very
much. Let's nove ahead then to the Ofice of
Pl anning's report. M. Lawson is with us. A very
good afternoon to you.

MR.  LAWSON: Thank you, M. Chair and
Menbers of the Board. M nane is Joel Lawson. |'m
with the D.C. Ofice of Planning. As noted by the
applicant, this case is for the subdivision of a one
third acre vacant siteinto 10 | ots for devel opnent as
row house and sem -detached dwelling units.

The site has frontage on R Street and 27'"
Street, S.E., and slopes up towards an alley to the
east of the site and R Street, S E. Most of that
sl ope exi sts adjacent to the alley and adj acent to the
street. It was previously devel oped wi th an apart nment
bui | di ng now denol i shed, and t he subject property and
surrounding area are zoned R-5-A, which permts |ow
rise apartnment, garden apartnent and row dwel |l i ngs.

The original application was for the
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creation of 11 lots, 7 standard lots facing 17'"
Street, S.E., and 4 theoretical lots | ocated between
a new substandard private drive in the existing alley.
This woul d have required a nunber of different forns
of relief in addition to BZA approval of the
t heoretical |ot subdivision itself.

OP was concerned that the proposal woul d
not neet the many various tests that woul d be required
and DDOT also indicated opposition to the then
proposed vehi cul ar access. Staff discussions with the
applicant resulted in the submssion of a revised
pr oposal , which elimnates the need for the
t heoretical | ot subdivision and reduces the nunber of
lots to 10, all of which have frontage on a public
street.

The revised lots are larger, elimnating
relief for Floor Area Ratio and | ot occupancy. The
proposal retains the size and design of individua
units that was previously proposed and provides rear
access to parking on each lot via driveway access
easenents.

The Zoni ng Regul ati ons require BZA revi ew
of all new row house devel opnent in the R 5-A Zone
The revi sed proposal generally conforns to the revi ew

requi renents of the relevant sections of the Zoning
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Regul ations, as noted in the OP report. Row house
devel opnment is permtted in the zone. The |lot and
unit size would not be out of character with the
nei ghbor hood norns and it would not be inconsistent
wi th the Conprehensive Plan and Generalized Land Use
Map.

The applicant has submtted additional
information related to the retaining wall through the
center of the site, which would vary froma hei ght of
about O feet at R Street to about 10 feet at the north
end of the wall, 9 and a half, 10 feet at the north
end of the wall. Details regarding the design and
materials of this wall have not yet been provided. OP
is also not certain whether the trees shown on the
site plan on the remaining natural slope area in the
northeast corner are existing, retained trees or if
they are new trees.

In addition with section 401.3, lot area
and lot width also require BZA review. The proposed
| ots average just over 1,500 square feet in area and
almost 17, well, 16.8 feet in width, both wthin
nei ghbor hood nor ms. The proposed density is
consistent with the nobderate density residential
desi gnation on the Conprehensive Generalized Land Use

Map and devel opnent of the vacant site with row house
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as opposed to the otherwise outright permtted
apartnment form or, sorry, the otherwise permtted
apartnent form of devel opnent has been seen as being
pr ef er abl e.

Finally, interms of relief required, Lots
1, 9 and 10 require speci al exception relief fromside
yard requirenents. Lot 8 being at the intersection of
two streets is not required to provide a side yard.
Site terrain conditions, as noted by the applicant,
site terrain conditions in the provision of rear yard
parking access result in sonme practical difficulty
while the land use patterns aren't adjacent to the
site and the | ower permtted height of the row house
units help to ensure that there would be m ninal
i npacts on privacy, light or air on adjacent |ots.

As such, OP believes that the proposa
neets the necessary tests of the Zoning Regul ations
and reconmends t hat the application be approved. This
recommendat i on, agai n, is ~consistent wth the
Conpr ehensive Plan and the generalized Land Use Map
and woul d not undermne the integrity of the Zoning
Regul at i ons. This concludes ny testinony and |I'm
avai |l abl e for questions. Thank you.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank

you very much, M. Lawson. Any questions from the
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Board? Ms. Mller?

VICE CHAIR M LLER. Good afternoon. How
does or how do you see the uniqueness in this case
with respect to the variance test?

MR,  LAWSON: I think the applicant was
starting to get to this. It is a confluence of
factors related to the site, as well as some design
par anet er s. | think one of the issues that wasn't
made entirely clear as part of that di scussion rel ated
to slope. W didn't receive detail ed sl ope anal ysi s,
so sone of this is kind of ny conjecture fromvisiting
the site.

But actually, a fair amount of the siteis
actually relatively flat. There may be a 15 percent
sl ope overall, but a good deal of that slope is very
concentrated adjacent to the alley and adjacent to R
Street, neaning the slopes in those | ocations are nmuch
steeper. M guess would be that they would be cl oser
to 45 percent, quite steep in sone |ocations.

What that nmeans is it's very difficult to
provide access from the alley to these Ilots
necessitating the need for access fromR Street, which
then limts how devel opnent woul d be abl e to happen.
The addition of a third unit, for exanple, facing R

Street is made not possible by the requirenent that
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access to the rear parking be from this easenent,
which is fromR Street

And | just want to point out that OP very
much supports the applicant's intent to provide the
parking from the rear rather than an otherw se
permtted form of parking access that would be to

garages directly fromthe street to each i ndividual

unit. W feel this is a nmuch preferable solution,
al t hough we -- you know, you have probably noticed as
well, we look at the site plan and we see a |ot of

pavenment on the property because of that.

So the confl uence of sone of those design
constrains, as well as the slope, as well as the
| ocation of the sl ope on the property starts to create
sonme difficulties and sonme uni queness associ ated with
the site and that's how we viewed it.

COW SSI ONER  HI LDEBRAND: M. Lawson,
could you speak just a little bit about how the
elimnation of the side yards does not affect the
integrity of the Zoning Pl an?

MR LAWSON: There are a nunber of kind of
ways to answer that question. | think, first of all,
alot of this is based on the assunption that 10 units
is an appropriate nunber of units on this property,

and we feel that's a reasonabl e solution to make than
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Conpr ehensi ve Pl an designation for the site in terns
of it being noderate density residential and in terns
of the Zoni ng Regul ati ons thensel ves, which allowthe
BZA to establish appropriate | ot areas and | ot w dt hs.

These | ot areas and | ot wi dt hs are not out
of character with the norm There is a wide variety
of ot widths and | ot areas within the kind of broader
nei ghbor hood and there are sonme that are certainly
much smaller than this and there are sone that are
considerably larger than this, as well, that are
developed as or are available for row house
devel opnent .

But if we assune that 10 units is a
reasonabl e nunber of units for this property, given
the other factors that we were just tal king about, it
becomes very difficult to provide that Ievel of
devel opnment and to al so provide the side yards that
are required.

Again, given the form of devel opnent,
there is a significant separation between the sem -
detached units and the other units, which face 27'"
Street, soit neets the intent of providing air, |ight
and privacy to the new units. There is an alley on
one side, streets on two sides, which also adds to

air, light and privacy mnim zing those i npacts. And
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to the north of the site is a fairly large area of
parking, which is required for the apartnment unit
which is further north of this site.

Again, | think another, you know, factor
here is, again, the form of devel opnent they have
chosen to do. They are doing relatively | owrow house
devel opnent to a hei ght of 19 feet, whereas the zoning
woul d allow 40 feet. That, again, helps to mnimnmze
privacy, light, air inpacts, potential inpacts on any
of the surroundi ng nei ghbor hoods.

COWMM SSI ONER HI LDEBRAND:  So am | correct
in understanding that, in your opinion, having the
adj acency of the alleys next to the units that stil
need relief is basically the equival ent of having the
light and air of having a side yard?

MR. LAWSON. It helps to mtigate those
concerns. Is it the equivalent? | would say no, but
it helps to mtigate those concerns.

COWM SSI ONER HI LDEBRAND:  Thank you.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
from the Board? Thank you, M. Lawson. Does the
appl i cant have any cross exam nation of the O fice of
Pl anni ng?

MR MOORE: No.

CHAlI RPERSON @RI FFI S: No cross for the
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applicant. Does the ANC have any cross of the Ofice
of Pl anni ng?

MR. DAVIS: Yes. Your section, section 8,
page 3, |I'm sorry, section 8-3, page 6, and |I'm
| ooking at Exhibit 26, | believe. There you nmake a
statenent at the end of -- let me pull this alittle
cl oser. You nmeke a statenent at the end of the
par agraph there that if BZA accepts the units as an
appropriate nunber for this site, the provision for
fully conplying with side yards would represent a
practical difficulty and would result in provisions of
housi ng, which are unnecessarily narrow and a | oss --
narrow and less in character with the housing in the
ar ea.

That's ny assunption, too, and | just --
it doesn't seem to be consistent with your other
recommendati ons that the side yard is okay, the side
yard elimnation is okay. So | guess ny question is
is that statement inconsistent wth your other
recomendat i ons?

MR, LAWSON: | don't believe so. I
believe this statenent is addressing what my be
possible if the project at 10 units was required to
provide a full side yard requirenment for each of the

lots. I'mnot quite sure, quite frankly, howit would
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be done, but one of the ways that it could be done,
particularly for the units that face 27'" Street,
would be to reduce the width of the units by,
approximately, a foot for each one.

That would result in units that are 15 or
| ess feet in wdth, whichis not inpossible to do, but
we felt was less in character with the general area
and was a reduction in width that wouldn't serve a
particul ar purpose. That's what we were getting to
with this.

MR. DAVI S: But that assunes that you
accept the 10 as your prem se.

MR,  LAWSON: That's why the statenent
started out with that statenent.

MR. DAVI S: Let's see. You have a
statenent concerning the retaining wall and that you
would rather see it on the -- adjacent to Lot 9
instead of at the property line. Wuld you explain
that logic? | don't understand that.

MR. LAWSON: Sure. W al ways encourage - -
first of all, I should preface this by saying that we
al ways encourage applicants to work with a slope, to
deal with a slope in ways that are -- in ways other
than through extensive retaining wall work, and |

don't think even the applicant would say that this is
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not fairly extensive retaining wall work.

G ven the nature of the devel opnent and
the nature of the site, retaining wall work seens to
be necessary. W felt that it was nore appropriate
that that retaining wall work be internal to the site
than to be located along the edge of the property,
al ong what will be the alley, sinply because then the
effects are all internalized as well.

The devel opnent as a whol e woul d be able
to address that retaining wall and how they want to
deal with it over the long term in ternms of
mai nt enance of the wall, in terns of |andscaping, all
that kind of stuff, and it just takes it further
inland, | guess, fromthe public realm

MR. DAVI S: Are you aware that the
community has not commented on this devel opnent ?

MR. LAWSON: Yes. And just to be really
clear, of course, the OP report is dealing with the
application as it addresses Zoning Regul ations tests
as it relates to these kind of Ofice of Planning type
issues. It is, of course, up to you in the ANC and
the community to comment on how you feel it mght
i npact you as area residents. OP can't. W can't
really do that at l|least not nearly as well as you

possi bly coul d.
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CHAI RPERSON GRIFFIS: Ms. Mller?

VICE CHAIR M LLER: Just as a foll ow up,
M. Lawson. Does the Ofice of Planning believe that
10 units is the appropriate nunber?

MR LAWSON: We don't think that 10 units
is out of character with the area. W think that, you
know, given the wording that's in the Zoning in
section 401.3, it certainly allows the leeway for a
broader variety of unit size that nay be allowed in
sonme ot her zones, for exanple, and we think that it's
certainly not out of character with what's going on
and it's not out of character with other |and use
regulations that are in place, such as the
Conpr ehensive Pl an. So we don't think it's
i nappropri ate.

VICE CHAIR M LLER: So your statenent is,
basically, with respect to the character and t he Zone
Plan. You didn't go so far as to nmake an assessnent
as to whether a | ower nunber was feasible?

MR,  LAWSON: W certainly did not. A
| oner nunber is always feasible. You know, wunits
could always be renmoved and it would affect the
devel opnment in a nunber of ways. In ternms of Zoning
Regul ati on ways - -

VICE CHAIR M LLER  Ri ght.
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MR. LAWBON: -- which is what we assess,

as opposed to econom c inpact, that kind of stuff,
it's possible it would conform nore. The |ot sizes
may be bigger. They nmay not. They may be able to
provide -- to renove the relief required for side yard
setback. They may not. W didn't assess that fully.
You know, again, |I'm sure that -- well, "Il just
| eave it at that.

VICE CHAIR M LLER Okay. Thank you very
much.

CHAI RPERSON GRIFFI'S:  Anything el se for
the O fice of Planning? Very well. M. Lawson, thank
you very much. At this point we need to take a five
mnute break just so that we can change out
technically some of our sound equi prent and keep the
nor ni ng sessi on going. So we'll be back very quickly.
| won't | et anyone | eave and go outside to enjoy this
day. So let's do that and we'll be back.

(Whereupon, at 2:27 p.m a recess unti
2:57 p.m)

VICE CHAIR M LLER W're going to
reconvene the proceedings. The Chairman is
tenporarily detained and Board Menber Etherly will
al so be out here shortly, but we're going to conti nue.

They can read the transcript. | think at this stage,
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are we at the time for the ANC to nake its case? 1Is
t hat where we're at?

MR MOORE: Vell, Mdam Chair, Ms.
Mller, I amfully appreciative of the volunteer tine
t hat each ANC Conmi ssioner puts into his work and t he
deference the Board accords to the Advisory
Nei ghbor hood Comm ssi oners when they cone here. | am
unsure, at this point in the proceeding, if you have
an ANC presentation that is consistent with the rules.
| have not seen any letter in the record, which
aut hori zes anybody to speak on behalf of the ANC
itself.

And with that in mnd, | want to raise
t hat, because you're asking the ANC to give a report
when | think, and I"mjust thinking here, the reality
is you have individual ANC nenbers who are making a
report, who wish to nake a report, but the ANC itself
has not voted on any particul ar personto represent it
or any particular point of viewin the record.

MS. MARLIN: Excuse ne, ma'anf? Can | say
somet hi ng?

VICE CHAIR M LLER. Yes. Could you cone
to the m crophone, please?

M5. MARLIN. Excuse ne. Wuld you get up,

pl ease?
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MR, MOORE: Yes, sure.

M5. MARLIN:  Thank you.

VICE CHAIR MLLER. Are you Ms. Marlin?

M5. MARLIN. No. M nane is Robin Marlin.
" ma Comm ssioner in 7B, 7B-05, and the reason why |
want ed to speak i s because the gentleman sat here and
heard ne say exactly what he is reciting to you and |
resent that.

He is correct that there is -- to ny
know edge, there is no ANC representative to speak to
the specific project, but we are here because soneone
anong t hese gentl enen cal | ed a Conmi ssi oner, asked for
a neeting that didn't include residents, and they net
and decided that they were going to try to represent
t he ANC before he heard ne say that and | resent that.
It's an enbarrassnment to ny Comm ssion and |'m not
goi ng to have that happen to us.

VICE CHAIR MLLER. (Okay. Everyone who
wants to speak will have a chance to speak. Okay?

M5. MARLIN.  Ckay.

VICE CHAIR M LLER That's not at issue.

M5. MARLIN. But | wanted to cl ear up what
he was trying to tell you.

VICE CHAIR M LLER: Ckay. GCkay. Wat I'm

trying to determne right nowis if there is soneone
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who is authorized to speak on behalf of the ANC. W

have in our records what has been given, Exhibit No.
27, aletter fromthe ANC, which states on page 2 that
Comm ssi oner Yvonne Moore is authorized by ANC-7B to
present the report. |Is that you?

M5. MOORE: That's ne.

VICE CHAIR M LLER. Okay. Now, M. Moore,
you seenmed to indicate that you didn't think anyone
was aut hori zed. It appears to ne that this letter
aut hori zes Ms. Mbore.

MR MOORE: What | saidis | have not seen
a letter in the record, which gives that authority.

VICE CHAIR M LLER. Ckay. Thank you.

MR MOORE: |If there is a letter in the
record, then so be it, but | have not seenit. That's
all.

VICE CHAIR M LLER: Wl |, that should be
shared with you. Do you have an extra copy?

M5. MOORE: | just have ny copy.

VICE CHAIR MLLER. kay. Does anybody
el se have a problemwith Ms. More representing the
ANC? Ckay. Then you can proceed.

M5. MOORE: Thank you. On | ast Wednesday,
May the 4'", the ANC had an energency neeting to

di scuss the BZA resolution and the vote was three
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Comm ssioners for the project, for the variance that
is, two Comm ssioners opposed it and one Conmi ssi oner
abst ai ned.

VICE CHAIR M LLER: Excuse ne. |Is there
a witten report you're presenting?

M5. MOORE: Yes, you have it in the
letter. It's in the letter.

VICE CHAIR M LLER Wi ch? Oh, that
letter that you --

M5. MOORE: Yes. W asked for a
post ponerent .

VICE CHAIR M LLER  Ckay.

M5. MOORE: But in the event that the
post ponenment was not granted, we decided to vote to
support the wvariances for the honmes at Randle
Hi ghl ands.

VICE CHAIR M LLER  Ckay. Thank you. Do
the Board Menbers have any questions for the ANC
Conmmi ssi oner ?

BOARD MEMBER ETHERLY: Thank you very
much, Madam Chair.

VICE CHAIR M LLER. Ms. More, could you
stay here for a mnute just in case there are
guestions for you.

BOARD MEMBER ETHERLY: Excel l ent. Thank
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you, Madam Chair. Very quickly for you, Ms. More.
First of all, good afternoon to you.

M5. MOORE: Cood afternoon.

BOARD MEMBER ETHERLY: And thank you for
your tinme. Let me just be sure I'mclear in terns of
the circunstances around the ANC s vote just so we
don't get too sidetracked into conpeting, shall we
say, characterizations of what happened.

Now, fromthe standpoint of -- it is your
understanding, therefore, that the ANC has taken a
position on this application and that position was to
support the requested relief, correct?

M5. MOORE: That was the vote in the
ener gency neeti ng.

BOARD MEMBER ETHERLY: Ckay.

M5. MOORE: Last Wednesday ni ght.

BOARD MEMBER ETHERLY: Now, w th respect
to the enmergency neeting, and I' mnot disputing that,
my question will nore or | ess get at kind of the issue
of great weight and how the Board wi Il address or
treat the ANC s action. From a standpoint of notice
and, shall we say, accessibility of the general public
to that neeting, this was a special neeting that just
i nvol ved ANC Conmi ssi oners, correct?

M5, MOORE: Yes.
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BOARD MEMBER ETHERLY: Ckay. So --

M5. MOORE: Well --

BOARD MEMBER ETHERLY: |'m sorry.

M5. MOORE: It was supposed to have been
just for ANC Conm ssioners, but because of the
vari ances, AEDC representatives --

BOARD MEMBER ETHERLY: Correct.

M5. MOORE: -- were there.

BOARD MEMBER ETHERLY: Ckay.

M5. MOORE: To share with us and they did
have their copy of this report.

BOARD MEMBER ETHERLY: Ckay.

M5. MOORE: Wiich the ANC had not
received. | just picked this up today for the ANC

BOARD MEMBER ETHERLY: Ckay. No problem

VICE CHAIR M LLER  Excuse ne. Could you
just identify what report that is that you're
referring to?

M5. MOORE: It's the report explainingthe
vari ances and the new application with the vari ances.

BOARD MEMBER ETHERLY: |s that dated April
27, 20057

M5. MOORE: Yes.

BOARD MEMBER ETHERLY: It appears to be

Exhi bit No. 23, Madam Chair, which was the subm ttal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

of the applicant.

VICE CHAIR M LLER: Thank you.

M5. MOORE: And the ANCis not in receipt
of a copy, but | do have it today.

BOARD MEMBER ETHERLY: Ckay.

M5. MOORE: | picked it up

BOARD MEMBER ETHERLY: Ckay. And once
again, |I'm not disputing what happened or its
validity, but just from the standpoint of how the
Board treats or weights the ANC s action, typically if
certain procedures are foll owed, the ANC of course is
accorded great weight and those procedures typically
involve notice to the public, you have a quorum on
hand, all of those different types of things.

But | wanted to be sure that we're clear
It sounds as though this was not, and |I'm not saying
this negatively, but just to clarify what happened,
this was not aregularly noticed or adverti sed neeting
of the ANC. It was a special neeting or an energency
nmeeting, as you characterized it. You had ANC
Comm ssioners present and you did take an action on
it.

M5. MOORE: Yes.

BOARD MEMBER ETHERLY: But it wasn't a

regul arly schedul ed or advertised neeting.
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M5. MOORE: Right.

BOARD MEMBER ETHERLY: Ckay. kay. Thank
you. Thank you, Madam Chair.

VICECHAIR M LLER: | just want to ask you
alittle nore about that also. W just got a copy of
this letter this norning, as well, but from gl ancing
at it, it looks like you did provide sone notice to
the community about this nmeeting. You nmailed notice
to residents of the inpacted area. 1s that correct?

M5. MOORE: That was at the first.

VICE CHAIR M LLER: Ch, that was the first
neet i ng?

M5. MOORE: The second hearing, yes, the
second. See, they have been before the ANC a couple
of tines.

VICE CHAIR M LLER  Ckay.

M5. MOORE: | think the real issue is that
they didn't cone to present the variances and when --
| think they did that at the April neeting. Due to a
famly illness, I was not at that neeting.

VICE CHAIR M LLER  Ckay.

M5. MOORE: And because it was changes and
they didn't have the report here, we decided that we
woul d have a special neeting to discuss and to take

t hat acti on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

195
VICE CHAIR M LLER:  Ckay.

M5. MOORE: And that was the neeting that
we had.
VICE CHAIR M LLER So this special

nmeeti ng, was there notice provided to the community or

not ?

M5. MOORE: | don't think so.

VICE CHAIR M LLER  Ckay.

V5. MOORE: | got an email but, like |
said, | have been sonewhat secl uded because of famly
illness.

VICE CHAIR M LLER Ckay. Al right
Thank you. 1Is there any cross fromthe applicant?

MR, MOORE: No.

VICE CHAIR MLLER. (Okay. You're back
Are there any other parties who -- | don't believe

there are. kay. You can cone forward to testify
after we're finished. | want to nmake sure there is no
cross. GCkay. Then thank you very nuch.

M5. MOORE: Thank you.

CHAI RPERSON GRIFFI'S: Very well. Thank
you very nmuch, Ms. Mller. The ANC-7B is now finished
with their case presentation. Let's nove ahead then
for persons in support of the application, persons in

support to give testinony. |Is anyone present in Case
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No. 17316? Persons in opposition to the application,
persons present to give testinony?

M5. MARLIN. Opposition?

CHAI RPERSON GRI FFI S: Qpposi tion, yes.
Come on forward, everyone that's going to provide
testinmony at this tinme.

M5. MARLIN. Good afternoon. M/ nane is
Comm ssi oner Robin Marlin. |1'ma Conm ssioner with
7B-05. Sir, | really didn't have opposition in terns
of the project itself. |I'msure that the project wll
be fine if some of the conditions are net. But ny
concernis howthis is being conducted in ternms of the
resi dents.

When | was el ect ed Conmi ssioner, | took an
oath that | would serve the residents. Now, this
special neeting that has been identified, it was not
open to the residents nor were the Conm ssioners,
i ncluding nyself, apprised that the applicants were
going to be there to present anything. At the
schedul ed ANC neeting, we told the applicants that
they would have to come back the next nonth to the
next neeting to share with us the variance that they
wer e requesting.

That was the understanding | had and,

again, that was reiterated to me on April 26'" at
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anot her neeting by the chair that we were not having
a special neeting with the applicants. They woul d
have to conme back before the full ANC to present any
docunents that they had.

CHAI RPERSON GRI FFI'S:  Okay.

MS.  MARLIN: Because at our regular
neeting they didn't have the i nformati on t hey needed.
So subsequent to that, one of the applicants, |
believe M. Hopkins, mde a phone call to a
Comm ssioner and coaxed the special neeting and |
really resent that as a Conmm ssi on.

CHAI RPERSON GRI FFI'S:  Okay.

M5. MARLIN. Now, ny point internms of the
applicationitself is | listenedto the gentlenman from
the Ofice of Planning, had a small discussion with
himin terns of, well, the new Conp Plan that is being
presented. | attended sone of those neetings. Now,
he did point out to me that this project is falling
under the existing Conp Pl an.

However, when you tal k about affordable
housi ng and | and use and that type of thing, right now
Ward 7 is being heavily inundated with these types of
projects. | differ to say that Randl e Hi ghl ands woul d
be one of the targeted, so to speak, areas in the new

Conpr ehensive Plan. | don't think that anybody shoul d
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conme here and tell us that we need affordabl e housing
and where we need it.

The applicants represent Anacostia. This
is not Anacostia. This is Randle Highland area. It's
nowhere near Anacosti a. And as a Comm ssioner, |
think that these things need to be taken into
consideration and | definitely think that they need to
conme back before the comunity and present the
di fferences that they want to change in this project.

And | don't see why if the topography, as
Ms. MIler was questioning themin detail about that,
if it doesn't support 10, 12 or whatever you're trying
to do, they need to decrease that. This is noney for
them but this is a quality of life for us and I'm
| ooking out for the residents. |I'm not | ooking out
for them | don't have anything agai nst them but |
don't like msrepresentation and I don't |ike things
bei ng done under handedly.

And | think for anyone to call a
Comm ssioner and try to set up a neeting and show up
uninvited to present issues is just unethical and I'm
enbarrassed as a 7B Conmissioner that that has
happened and it won't happen again, | assure you.

CHAI RPERSON @RI FFI S: kay. Thank you

very much and, of course, we don't have nmuch to do
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with the workings of the ANC, but don't go too far,
because there's probably going to be questions of you.
Ms. Mller?

VICE CHAIR MLLER | do have a coupl e.

CHAI RPERSON GRI FFI'S: I f you woul dn"t m nd
com ng back.

VICE CHAIR M LLER: This m ght have been
stated before, but when is your next ANC neeting?

M5. MARLIN: It should be --

CHAI RPERSON GRI FFI'S:  19'" of May.

M5. MARLIN: It's every third Thursday, so
it's next Thursday, not this Thursday, next Thursday.

CHAI RPERSON GRI FFI'S:  19'" of May.

VICE CHAIR M LLER  Ckay.

MS. MARLIN: Thank you. The 19'" of May.

VICE CHAIR MLLER. And did you tell the
applicant that that was the date?

M5. MARLIN: W told them yes, at our
April neeting that was the date, correct.

VICE CHAIR MLLER Ckay. And | assune
that they said well, our hearing is set for before
then, can you accommodate us or did that discussion
not take place?

M5. MARLIN: That discussion did and we

denied it. W denied it as a group there at our
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annual neeting, at our nonthly neeting.

VICE CHAIR M LLER: And did you consi der
havi ng a public special neeting prior to this hearing?

M5. MARLIN: No. When speaking with the
chair, he expressed the fact that he was not
confortable. He agreed with M. Davis' assessnent of
what t he applicant was requesting, that we didn't have
enough i nformation, that the residents were not fully
aware of what the changes were and at our neeting,
they didn't have the docunentation they needed to
support the necessity of +the wvariances, to ny
under st andi ng. So we were all baffled by what was
going on. | had never seen the project, so we told
them they had to cone back, period.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Let
me nmake one qui ck statenent. O course, you know t he
requi renents for our hearings are on one track and
then ANC are the others and, oftentinmes, it nay not be
within the presenters' or the applicants' ability to
post pone.

In fact, if they told you that they would
postpone this hearing, they wouldn't have been
truthful with you, because we can only postpone the
hearing. They would have had to show up today and

asked for a postponenent and, actually, that is what
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has happened because of the advertising, because of
t he noti ce because, you know, this is published inthe

D.C. Register. So it's not as easy as it is just to

say don't show up for the Public Hearing before the
Board of Zoning Adjustnment, put it off for nonths and
nont hs.

Now, we do obviously hear requests for
post ponenents and continuances, but that's the
statenent. Right. Anything else? Does the applicant
have any cross exanination of the presenter?

M5. MARLIN:. | have a question. So are
you saying in terns of themasking for a post ponenent
or us? Who are you --

CHAI RPERSON GRI FFI'S: 1" m sayi ng soneone
woul d have had to. | nean, obviously, the ANC asked.
But you were sayi ng, you know, the applicant said they
-- you wanted them to conme back to you to present
before they cane to us.

M5. MARLIN: Right.

CHAI RPERSON GRI FFI'S:  And what |' msayi ng
is just for clarity in the future, it's not up to
them essentially, to postpone this hearing.

M5. MARLIN. It's up to us?

CHAI RPERSON GRIFFI'S:  No, it's up to us.

M5. MARLIN: Oh, it's up to you. Ckay.
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CHAI RPERSON Rl FFI S: And this is

published. This is published in the Register. It's
publi shed on our cal endar. It's posted on the
property. | mean, and look, if we had to postpone
this, we postpone probably three or four nonths down
the line, because our schedule is announced three
nont hs ahead of tine.

M5. MARLIN: Ckay. Just a point of
clarification for nme and in future then. So if we
wanted to postpone it as an ANC, we needed to get a
letter to you in a tinmely manner to postpone it. |Is
t hat correct?

CHAlI RPERSON GRI FFI' S: Yes.

M5. MARLIN. That is correct?

CHAI RPERSON GRI FFI'S:  Right.

M5. MARLIN. COkay. But if you' re -- okay.
Vell, I"'mclear on that. But like | said, there are
sonme unet hi cal things happeni ng here.

CHAI RPERSON GRI FFI'S: R ght.

M5. MARLIN: And maybe that's why you
didn't get the letter in tine.

CHAI RPERSON CGRI FFI' S: Ckay. Al right.
Thank you.

VICE CHAIR M LLER Ms. Marlin, | just

want to make a comrent, because | was an ANC
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Commi ssi oner and an ANC Chair, so | have been there
and |I'm here and it's nuch nore conplicated to
postpone a hearing than it is at the ANC |l evel, and
that's why | was asking you

In sonme instances, the ANC schedule
doesn't coincide with the BZA's schedul e and i n which
case it's preferable for the ANC to try to have a
speci al neeting sonmetimes and get out the notice and
get the community input. That's a |l ot easier than for
the BZA to change its schedule. W have all these
notice requirenents and a very busy, busy cal endar.
So there i s not even al ways a space to nove people to.

M5. MARLIN: Community input is very
i mportant.

VICE CHAIR M LLER: Community is very
inmportant, yes. We'IIl still try to accommobdate that.

CHAI RPERSON @RI FFI S: Good. Thank you
very nmuch. Yes, nma' anf?

M5. PARKMAN. Good afternoon. M nane is
Mar gar et Par knman. | live at 1615 27'" Street, the
corridor that you' re discussing. | was at the neeting
on April the 21°. Everything that the ANC person has
just addressed to you, | was there. | was under the
i npression, along with the neighbors in that corridor

and we are honmeowners, we wanted to see the proposed
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changes from 11 to 10.

We had asked the ANC not to vote unti
that was addressed with the residents. The ot her
issue was not every -- in fact, | was the only one
that received a notice. None of the other neighbors
received any notification that there would be a
nmeeting. And this energency neeting, | asked Raynond
Kei th who cal | ed the energency neeti ng why di d he cal
t he emergency neeting, and he couldn't basically tel
me why he called it that nade any sense to ne.

| n our nei ghbor hood, we have been i npact ed
with a ot of problenms. This so-called |ow incone,
af f ordabl e housi ng t hat they' re tal ki ng about, we want
to see. We have no problem with townhouses being
pl aced across the street, and |I'm right across the
street from the area. | guess the issue is that
property has been vacant for five years, over five
years. The applicants have never nmaintained that
area. W had to get in -- 1 personally had to get an
i nspector. The grass grows so high that it's taller
t han al nost everyone in this roomand there's trash.

So the questionis we have integrity about
what they are trying to -- we want to know. W want
to see it, because we just can't take their word on

what they are telling us they want to do. And after
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seeing what they -- when they called this enmergency
meeting on May the 4'", we are definitely suspicious
of their notives. Thank you.

CHAI RPERSON @RI FFI S: Good. Thank you
very much. Questions fromthe Board? |Is there any
cross from the applicant? Does the ANC have any
cross? Thank you very nuch.

M5. PARKMAN.  Thank you.

CHAI RPERSON GRI FFI'S:  Are t here any ot her
persons here present to give testinony?

MR,  DAVI S I would Iike to give
t esti nony.

CHAI RPERSON @RI FFI S: Oh, |I'm sorry. I
t hought you did with the ANC, but, please, go ahead.

MR DAVI S Kenneth A. Davis, 3000 W
Street, S.E., Washington, D.C. | happen to be an ANC
Conmi ssioner and | ran the last neeting on the 21°
and which it was delayed. W had fully planned to
have a special neeting on that, a true special
nmeeting. The applicant first told us that the revised
pl ans would be available on the next day, Friday.
They were not. I then went down on Tuesday. The
applications were not available. | got a call from
t hem Tuesday ni ght saying sorry about that.

| went down Wednesday, too. They were not
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there at which tine | decided hey, this is not going
to work. W don't have time to call a special
nmeet i ng. So that is when | wote the letter, your
item Exhibit 25, or caused it to be witten. So that
is a tiny bit of the background as to what had

happened. And if you read carefully what, in fact,

the letter -- | think you nentioned article or Exhibit
27, you will see that there were no -- there was not
notice given for that neeting. Ckay. Inlistening --
okay. | understand.

CHAI RPERSON GRI FFI'S:  Exhi bit 27 does say
in the second paragraph notice of the 21°, 25, but go
ahead.

MR DAVIS: That's the 21°%.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DAVIS: The neeting was on May --

CHAI RPERSON GRI FFI'S:  So the May 4'"

MR DAVIS: My 4'" neeting.

CHAI RPERSON GRI FFI'S:  Okay.

MR DAVIS. Wth respect to the issues in

front of us today and is this proper to talk about

t hose now?

CHAl RPERSON GRI FFI'S:  Yes, very.

MR. DAVIS: Ckay. The assunption that 10
units are the optimum nunber | believe needs

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207

justification. W should really see a trade study or
an anal ysi s. The whol e discussion, ny view of the
di scussion today, was that, in fact, it's 10 and let's
figure out a way to show it, the burden of proof.
didn't see the applicant justifying any of these.
didn't even see the applicant saying hey, the side
yards are small and the bl ocked breezeway is not an
issue for the lady that was just sitting here. I
nmean, | didn't see that.

So we need -- | believeif you're goingto
accept 10 as the unit, as the criteria, then in fact
you need to see sone analysis. And if, in fact
you're going to accept the affordability restriction
being in the deed, then we ought to see that and that
ought to be part of the analysis and then that whole
anal ysis ought to go into the community for their
conment .

Qur friends in the Ofice of Planning do
ni ce anal yses, but the real work is out in the field
and until we get the comment of the public, | don't
see how we can really nake a decision on that. The
Conpr ehensive Plan requires the public input also or
suggests that it's needed there.

So | believe we ought to go back into the

-- that you ought to have an anal ysis and you ought to
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have a justification for the term affordability or
first time buyer restrictions that is claimedto be in
t he sal es agreenent, and we need i nput, comrent, from
the community.

CHAI RPERSON GRI FFI'S: All right. Anything

el se?

MR DAVIS: That's all.

CHAI RPERSON GRI FFI S: Good. Thank you
very nmuch. First of all, when you say from the
comunity, you nmean the ANC. |Is that correct?

MR.  DAVI S: The ANC by way of the
comunity, yes.

CHAI RPERSON GRI FFI'S: Ckay. And | didn't
understand your reference to the Conprehensive Plan
and how that would be or pertain to the special
exception or variances that we're | ooking at.

MR DAVI S: Vell, | think one of the
requirenents is that it be in conpliance with the
Conpr ehensive Plan and if you | ook on page --

CHAI RPERSON  CRI FFI S: It wouldn't be
inconsistent with the Conprehensive Plan. The Conp
Plan woul d lay out the large directives, strategies
of --

MR DAVIS. Quite true.

CHAI RPERSON GRIFFI'S: -- this shoul d not
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be the new, what, international airport landing site
of , you know, whatever it is.

MR DAVIS. Right.

CHAI RPERSON R FFI S: So | think the
O fice of Planning, we canrely fairly strongly on the
analysis of whether it's not inconsistent or
consi stent with the Conprehensive Plan. But in terns
of the --

MR. DAVI S: 101 F in the Conprehensive
Plan on your page 2 sinply says "preserving and
ensuring comunity input.” That was --

CHAI RPERSON GRI FFI'S: | see.

MR. DAVIS: (Kkay.

CHAlI RPERSON GRI FFI S: Ckay. Ckay. And
doesn't having a public hearing preserve conmunity
input? Okay. OQutside of that --

MR DAVIS: But of course, we had -- we
wer e maki ng a decision w thout that input.

CHAI RPERSON GRI FFI'S: W coul d spend al
afternoon arguing that. However, noving ahead, you
were suggesting that the ANC should review the
devel opnent agreenent basic from the Honestead? |
mean, there were comments of | ook, how can we rely on
what the applicant is saying, because they haven't

been abl e to take care of the property currently? And
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boy, let me tell you, | live around areas that have
had vacant lots for years, all 15 and | have lived
next to them and it often infuriates ne that people
don't take care of them

But ny understanding of this application
isit my well be, and | don't want to get into a | ot
of argunent here, but it nmay well be that thisis city
owned and not totally controll ed. | don't know if
that's the case or not, but what you're suggesting is
that you want the ANC to start to comment on the
devel opnent agreenent that the city offered this
property for under the Honestead Program |s that ny
under st andi ng?

MR. DAVIS: No, we're not in a positionto
do that. | was suggesting that before you nade your
decision that, in fact, you look at the trade
anal ysis. As | understood the testinony here earlier,
there i s sone anal ysis that says you need 10 units and
then it's just dropped. And then the rest of the
di scussion was let's have, you know, 10 units, 10
units. You know, you can't get -- you elimnate the
si de yards, because you need the affordability of the
10 units. So without a basis or an analysis, | don't
see how you can arrive at those conclusions. That's

al | .
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CHAI RPERSON GRI FFI'S:  Okay. That's nore

under standable. All right. Anything else? Any other
guestions fromthe Board? Cross, M. More?

MR MOORE: No.

CHAI RPERSON GRI FFI S: Ww, vyou're all
ready for your closings then. Excellent. Thank you
very nmuch. Let's go to it.

MR. MOORE: (kay. Thank you.

CHAI RPERSON GRI FFI'S:  Pardon ne?

VICE CHAIR M LLER Sorry. | have a
guestion for you, a couple of just | egal questions and
you can answer them now.

MR MOORE: |I'Il try my best.

VICE CHAIR MLLER O put themin your
cl osi ng.

MR. MOORE: (kay.

VICE CHAIR M LLER | want to ask you how
we should factor into our variance analysis if we
should -- the fact that you're a nonprofit
organi zation and the fact that this concerns
af f or dabl e housi ng.

MR MOORE: Well, affordable housing is
clearly an objective of the city not only expressed in
i ts Conprehensive Plan, but also there is a nove being

undertaken by the D.C. Council. Thereis a resolution
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in the D.C. Council, which it passed, looking to
establish affordable housing as a priority of the
city.

The O fice of Planning is undertaking a
study that it wll soon present to the Zoning
Commi ssion of the District of Colunbia to bolster
af f ordabl e housing here inthe city. So | don't think
anyone can say honestly t hat affordabl e housing is not
only a political objective, it's a planning objective
of the city as well.

| nsofar as the nonprofit status, we of
AEDC, we proffered that only fromthe perspective to
say that we are not meking noney on this. This isn't
a profit making venture. This is an effort on our
part to respond to the requirenments that have been put
upon us by the Departnment of Housing and Econom c
Devel opnent . No, not Housing and Econonic
Devel opnent, the Departnent of Housing and Community
Devel opnent .

In the record, in the record in our Apri
the 27'" submission, there is a letter dated Septenber
8, 1998 that says pretty clearly why we're getting
this property and the restraints that this property
has on it and it has on us. And | don't think there

i s any question but that we have tried to fulfill that
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letter of the | aw

And so the fact that we're a nonprofit
organi zati on only adds substance to our proffer here
to this Board that we're not nmaking noney off this.
We are trying to produce, to devel op, the best project
that we possibly can for the site that is available to
us with the restrictions on that site.

VICE CHAIR M LLER Let ne just say this.
| appreciate everything you just said and |' msure ny
Board Menbers do as well. And | only want to ask you
t hat when we' re doi ng our variance anal ysis and we're

| ooki ng to uni queness and practical difficulty and no

adverse inpact, | nmean, it seens |like some of these
could fall in a few categories. | mean, certainly
af f ordabl e housi ng would be no -- perhaps you would
say it's no adverse inpact. Per haps sonebody el se

would say it is. But | was just also wondering, you
know, where you see themfitting in the analysis.

MR MOORE: W rely on the cases that we
had submitted on April the 27'" and our analysis that
a confluence of factors, the sloping, therestrictions
that were placed on this site, the affordabl e housing
conmponent, the fact t hat we're a nonprofit
organi zation here in the city not looking to make

nmoney off of this, but to serve the citizens not only
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of the Randl e Hi ghl ands area, but the city as a whol e,
and the city's enphasis, as expressed by the recent
City Council resolution and efforts of the Ofice of
Planning to bring a case before the Zoni ng Conmm ssi on,
M. Hildebrand, pronoting affordable housing, all
t hose.

COW SSI ONER  HI L DEBRAND: And |I'm very
happy to tell you that we set down the inclusionary
zoni ng |l ast night.

MR MOORE: Excel l ent, excellent. And
t hat confluence of factors, we submt, will neet the
uni queness test for practical difficulty and an area
vari ance in the Zoning Regul ati ons.

VICE CHAIR M LLER: Thank you very nuch

MR,  MOORE: Sur e. And al so, ny client
tells me sonme people are talking about |ow incone
housi ng. This is not |ow incone housing. It is
af fordabl e housing and there is a difference. That
wasn't ny statenent, M. Chairman. | was respondi ng
to Ms. Mller.

CHAI RPERSON GRI FFI'S:  Go ahead t hen.

MR. MOORE: Thank you. M. Chairperson
and Menbers of the Board, the developnent of this
property has been a long process, as you know. W

thank you for your tine and close attention not only
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to this case, but the case that we had in 2003.

The applicant has tried very hard to put
a strong case into the record and to earn each of your
votes to approve this application and to facilitate
the developnent of this wonderful, af f ordabl e
residential housing project in the Randl e Hi ghl ands
nei ghbor hood of the District of Col unbia.

W're pleased, fortunate and gratified
that those who have been persuaded on the merits of
this project, including the Ofice of Planning, the
one Governnent entity that directly represents all of
t he adj acent and nearby property owners, has voiced
its opinion into the record. M. Lawson's words of
support on behalf of the Ofice of Planning are
appreci ated and echoed by this organi zati on.

We're al so pleased in the record there is
a letter dated May the 3" from Janes Thackaberry of
the D. C Departnment of Housing and Conmunity
Devel opnent indicating its support on the basis that
this project, if it were allowed to go forward, it
would elimnate a blighted, vacant |ot. It will
provi de badly needed affordable housing in Ward 7 of
the city.

The fact that there is sone di scord anong

the ANC, we regret that, because the ANC is a very
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vital part of any adm nistrative process here in the
city. But in doing that, we al so woul d poi nt out that
there have been at |east four conmmunity neetings on
this project, so we have done our part. W have been
to the ANC. W have presented it to the ANC and we're
prepared to continue to work with the ANC.

The board staff has provided notice to
property owners within 200 feet. The site has been
posted. This hearing has been advertised in the D.C._
Register. It's at the D.C. Public Library. No one
who is interested in this project should not know
about it. W have tried to do our best. | think the
Ofice of Zoning's staff has done its best in making
this project known to the public.

What fair mnded people have cone to
under st and about this project is that this affordable
housi ng project is planned on an uninproved ot in a
mul ti-famly, noderate density Zone District, that the
site repl aces an eyesore, abandoned apart nent buil di ng
with new structures and that it will be the first of
its kind to serve those in need of affordabl e housing
in the Randl e Hi ghl ands nei ghborhood, and that there
is an extrenme shortage of developable sites in the
Randl e Hi ghl ands nei ghborhood for projects of this

nat ur e.
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The record also nakes it clear that it is
beyond practical difficulty and it is practically
i npossi bl e to devel op a side yard on the end units and
still have enough wunits to nmake this project
devel opabl e, that consistent with the District of

Colunbia's Court of Appeals ruling in Tyler vs. the

Board of Zoning Adjustnent, which is in your record,

this applicant is not nerely seeking the nost
profitable use of the land, but found difficulty
financing any involvenent of the property wthout
variance relief, and that not building these
af fordable units as they are proposed will frustrate
the goals and objectives of the District of Colunbia
and that there is no reasonable alternative to neet
the needs of that area of the District of Colunbia.

No one has contested the need for this
facility in Randle H ghlands. No one has said that
fewer housing units can be built on this property. No
one has suggested or presented a reasonable
alternative than the one that is presented to you
t oday.

For its part, the applicant has presented
expert testinony and witten evidence in the record
denonstrating why affordable dwellings were designed

the way they are on this site. 1In other words, there
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are professional and functional reasons why the
project requires 10 units to devel op and that sone of
those units do not provide side yards, and that is
expert testinony in the record.

There is an equal |y conpel l'i ng
denonstration that the proposed dwellings will not be
out of context with the existing buildings in the
nei ghborhood. It is significant that the Ofice of
Pl anni ng agrees with the applicant as to need, inpact
and design issues. It is significant that the D.C
Depart ment of Housi ng and Communi ty Devel opnent agr ees
with the applicant as to the need to develop this site
for affordabl e housing.

The applicant has designed the proposed
structures to make thempl easi ng and functional. Mbst
inmportantly, the applicant has established that the
proposed project is the smallest functional project
that the site will accommbdate. These are the facts.
These are the reasons. And these are the public
policies on which the applicant submts that it has
met its burden of proof and that it is entitled to the
speci al exception and area variance relief that are
request ed. Thank you for your tine and close
attention to our presentation.

CHAI RPERSON GRI FFI S: Good. Thank you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

very much. We're going to followup on a coupl e of
| egal cases that you cited in your closing and also in
your witten subm ssion. You cited Tyler, Tyler in
terms of not profiting, | believe, is what your
closing statenment said or not doing the highest and
best profit inthis. But was it not testified to the
fact that this could be devel oped as a market rate,
but that the restrictions on the land itself define
the programand the practical difficulties of what is
able to be developed. |Is that correct?

MR. MOORE: One answer gives the other
It cannot be devel oped for affordabl e housing sinply
because the deed -- of the deed restrictions there.
W can't do it legally.

CHAI RPERSON GRI FFI'S:  Right.

MR MOORE: | think we can do it, but we
can't do it legally.

CHAI RPERSON CGRI FFI'S: | understand. You
met the same market.

MR, MOORE: Ri ght, market. l"m sorry,
mar ket .

CHAI RPERSON  CRI FFI S: It can't be
devel oped. Ckay.

MR. MOORE: Right.

CHAlI RPERSON GRI FFI'S: So | understand. So
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Tyl er conmes in under the auspice of this is what is
dictated in the applicant's control of devel opnent?

MR MOORE: This is the hand that we've
been deal t.

CHAI RPERSON GRI FFI S: kay. Fol | ow up
then, Ms. MIller?

VICE CHAIR M LLER:  You al so cite Mnaco
in your application as being in support of your
request for variance relief and I'mjust wondering if
you coul d el aborate on how t hat applies to your case?

MR, MOORE: Well, Mbnaco, just a m nute,
|"ve got to find it first.

CHAI RPERSON GRIFFIS: It's the |ast case
in the booklet.

MR. MOORE: (kay.

CHAI RPERSON GRI FFI'S: 407, page 23.

MR MOORE: Ms. Mller, I won't take up
the tine of the Board in |ooking for that case. I
woul d be happy to submt a very short statement into
the record. | presune the Board is going to keep the
record open for a few days, and | would be glad to
submt a statenment on howthat ties into the case, if
that is suitable to you

VICECHAIR MLLER It's finewith ne, if

it's fine with the Chairnman.
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CHAI RPERSON GRI FFI S: | ndeed. | think

that's good. Ckay. Any other questions,
clarifications? Excellent. Thank you all very nuch.
We appreciate the case presentation.

MR. MOORE: Thank you.

CHAI RPERSON GRI FFI S: W're going to go
t hrough sone procedural? Yes, M. Hildebrand?

COW SSI ONER HI LDEBRAND: And | believe
that during the course of the initial statenments from
the applicant, they agreed that they would provide a
devel opnent pro forma that |ays out why the 10 units
are the cutoff point for your affordabl e housing units
to make this a doable project.

MR MOORE: Yes, we did.

COWM SSI ONER HI LDEBRAND:  Yes, thank you

CHAI RPERSON GRI FFI' S: Right. Yes, | think
and that's what | was going to in ternms of procedure
of what needs to be submtted. | would |ike sonething
nore than just a pro forma, but not as detailed as a
pro forma, M. Hildebrand, if it's appropriate with
you for the Board's edification. W need a narrative
indicating and this is also going directly to the ANC
which is intinme for themto take it up in their 19'"
and then respond to is what sets the 10 unit as

critical? Wiat's the threshold of when this is, you
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know, meke or break of a project? And then we will be
able to assess that once we get it.

MR. MOORE: Absolutely.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng
el se? Let's set this then for decision on the 7'" of
June. Ms. Bailey, why don't you wal k us through the
rest of the calendar then. That would put us at --
oh, | don't know. Do we have enough tinme?

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MS. BAILEY: The discussion points to the
fact that the ANC neeting on My 19", so is it
possible for the information to come in and be filed
on the ANC by May 16'"? M. More, is that possible?

MR MOORE: Yes, yes.

MS. BAILEY: And then the ANC woul d be
able to respond and file that response by May 31°,
May 31°%', and then, of course, a decision June 7'". Do
you want nme to repeat those dates?

CHAI RPERSON GRI FFI S: Yes, yes, if you
woul d, pl ease.

V5. BAI LEY: The applicant is to file
their submission and serve it on the ANC by May 17'".
The ANC woul d have --

MR MOORE: Didn't you say 167
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MS. BAILEY: 16'", 16'". The ANC is going

to be neeting on May 19'" and shoul d have sufficient
time tofile aletter or response by May 31% and then
t he decision will be nmade on June 7'M

MR. MOORE: Thank you, Ms. Bail ey.

MS. BAILEY: You're wel cone.

CHAI RPERSON GRI FFI'S:  Hol d on. W' re just
having a brief discussion on addition itens that m ght
come in. M. More, | think we'll also keep the
record open for your subm ssion for the -- in light of
the testinony and case presentation and also in |ight
of the opposition, just a restating of the variance
test and special exception, so that you can just
restate the test, the uniqueness, the practical
difficulty as it falls into sone of what we've heard
today, and we'll take that into the record.

If that is done before the ANC neeting,
t hat woul d probably be expeditious as it woul d defi ne,
obvi ously, what we're going to need fromthe ANC in
terms of their feedback or the public coment as it
were. Okay. Anything el se?

MR MOORE: M. Chairman, | just ask for
t he opportunity, just so the record will show, for us
to respond to the ANC report if we choose to do so,

prior to the June 7'" decision date.
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CHAI RPERSON @RI FFI S: How do you feel

about that, Ms. Bailey? It's all up to her. h,
okay, we'll absolutely let you do that. But in all
seriousness, tinme is of the essence, obviously.

MR MOORE: | understand.

CHAI RPERSON GRI FFI'S:  You' re goi ng t o need
to be there on the 19'". The ANC is going to need a
couple of days to turn it around I'mcertain. And so
let's just get it in as soon as possible. oviously,
the nost critical piece for us is to understand the
facts, the positions and the facts. So as clear,
conci se as everyone can be in their conmunications
t hat woul d, obviously, benefit us all. Anything el se
t hen, M. Moore?

MR MOCORE: That's all.

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nuch.

MR. MOORE: Thank you.

CHAI RPERSON CGRI FFI'S: W do appreciate it.
It has been a wonderful and splendid norning. And
with that, let's adjourn the norning session of the
10'" of May 2005. W do have another case in hearing
for today in the afternoon session. |'mgoing to take
a 15 mnute lunch break. Then I'mgoing or corral ny

Board Menbers to conme back out with me and we wll
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have a quorum in which case we'll get started right
away. Wiy don't we get set up and | don't know pick
a confortable chair, switch themout, nove themaround
alittle bit, add sone excitenent and we'll be back.

(Wher eupon, the Public Hearing was
recessed at 3:39 p.m to reconvene at 4:11 p.m this

sanme day.)
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AF-T-EERRNOON S-E-S-S-1-ON
4:11 p. m

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentlenmen, let me call to order the 10'" of
May 2005 afternoon Public Hearing of the Board of
Zoning Adjustnent of the District of Colunbia. \%%
name is Geoff Giffis, Chairperson. Joining ne today
is Ms. Mller, the Vice Chair, also our myoral
appointee M. Etherly, representing the National
Capital Planning Conm ssion with us is M. Mann and
representing the Zoning Conmission with us on this
continuing case is M. Hildebrand.

Copi es of today' s heari ng agenda have been
avai l abl e for your purviewall afternoon. Let nme skip
through very quickly as this is a continuation of a
case, of course, | have done the opening before, you
are all famliar with, but there are several things of
great inportance. | wll remnd you, of course, we
are being broadcast live on the Ofice of Zoning' s
website and also the transcript is being created as
official part of the record.

Therefore, there are several things that
you will need to be mndful of. O course, if you
have not previously filled out witness cards and pl an

to give testinony today, you will need to do so and
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give it to the Court Reporter sitting to my right.
We're going to pick this up and I'll go through the
order of procedure, so | will not need to go through
what our normal full order is.

Wth that, | think we're going to rely on
the past opening, so we can pick up at least five
m nutes in our afternoon here and | et ne ask i s anyone
here, just a show of hands, that was not sworn in
previously that plans to give testinony today? Has
everyone been sworn in then? Very good. Then let's
nove ahead. Ms. Bailey, if you don't m nd, why don't
we call the case for the afternoon?

MS. BAILEY: Thank you, M. Chairman, and
to everyone good afternoon. And that is Appeal No.
17285 of Patrick J. Carone, pursuant to 11 DCMR 3100
and 3101, from the adm nistrative decision of the
Zoni ng Admi ni strator of the Departnent of Consuner and
Regul atory Affairs. The appellant alleges that the
Zoning Adm nistrator erred by issuing a Building
Permt No. B460927, dated April 23, 2004, all ow ng the
construction of a masonry retaining wall serving a
single-famly detached dwelling.

Appel | ant contends that t he retaini ng wal |
vi ol ates the Zoning Regul ations, including the side

yard requirenents, that's section 405, rear yard
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requi renents, section 404, and structures in open
space requirenents, section 2503. The property is
| ocated at 4825 Dexter Terrace, NW It is Zoned R-1-
A and it is located in Square 1381 on Lot 806.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Ready?

MR. AGUGAIA: Richard Agugli a.

CHAI RPERSON GRI FFI'S: Go ahead.

MR AGCUGIA: Wth the Law Firmof Hunton
and WIllianms representing the property owners.
Because | have to also discuss and oppose the Park
Service intervention, | would ask for 45 m nutes. W
have gone through this very carefully w th numerous
dry runs. | will be as crisp and brief as possible.

CHAI RPERSON R FFI S: Ckay. And |'m
sorry, you want to set up 45 mnutes for your case
presentati on because you are also including in your
opposition to the Park Service intervention? |Is that
correct?

MR AGUAIA: That is correct.

CHAI RPERSON CGRI FFI'S:  Ckay. And actually
my great consternation there for a nmonent was we do
have a request from M. Carone to anend this appeal
Shoul dn't we take that up, at this time? Oay. And

| woul d assune that physically, you are in receipt of
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this. |Is that correct?

MR AGUGIA: Correct. And | filed on --
yesterday, | filed an objection with the Postcard
Permit and | have a nore readabl e copy of that for the
Boar d.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGLI A | would also advise the
Board that because M. Carone objected to the fence
bei ng put up, that the owner has stopped construction
of the fence and i s going through the normal buil ding
permt process, even though he is not required to,
because it is allowed under the Postcard Permt
process. And | will --

CHAI RPERSON GRI FFI'S:  But you seemto be
arguing the nerits of anending the scope to hear the
appeal and it's enconpassed with that fence. |Is that

correct or do you object to actually us anendi ng that?

MR AGUGAIA | object toit. W have a
vol um nous -- based upon the retaining wall. [If he
wants to file another appeal, let himfile another
appeal .

CHAI RPERSON GRI FFI'S:  Okay. | nean, the

l[imted address that the request for anending and
expanding the scope, ny position, at this point,

readi ng the subm ssions to date or the subm ssion of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

230

request is not to accept it. First of all, it does
seemto go beyond that which is the narrow scope of
what we have al ready established and are well into in
terms of this appeal.

This, essentially, would start it over for
us. | cannot see how we wouldn't have case
present ation, obviously, cross and then rebuttal case
presentations, etcetera. This goes not to change the
| egal argunent or the legal tact of proving an error
or not in the original substantive appeal, but rather
takes on an additional factual basis of which that
whol e appeal would need to be based. So let me turn
it over. Yes, sir, you need to speak to -- oh, I'm
sorry. Go ahead.

MR. CAROVE: Good afternoon. May | be
heard on the question of the appeal ?

CHAI RPERSON QR FFI' S: It's your
submi ssi on

MR. CAROME: Thank you.

CHAI RPERSON GRI FFI S: | thought you had
brought a representative. Forgive nme, | can't keep
all the faces straight. Gkay. Go ahead.

MR. CAROMVE: | would sinply note that the
original appeal fully anticipated this issue. It

noted that a fence woul d need to be put there and t hat
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the erection of a fence in the |ocation where they
are, in fact, putting it would be a conpoundnent of
the very sane zoning issues that are at issue here.
| would further note that the fence is an integra
part of the overall wall platformstructure that is at

i ssue here and that that was fully anticipated.

And then | think it would be very
count er producti ve. | think the issues are fully
subsuned here. | mean, if this is really just a

guestion of adding 6 feet of insult to 32 feet of
existing injury, and --

CHAlI RPERSON (Rl FFI S: Well, then we're
even on both sides. W could just say throwit out,
because you don't really need it, because the
substance is in the case that you are naking.

MR, CAROME: No.

CHAI RPERSON GRI FFI'S:  But you're saying,
but just take it in, because look it just all falls
into the sanme thing and we're tal king about the sane
t hi ng.

MR CAROVE: Well, | think it would be
extrenely efficient for this Board to hear it now as
part of this. | don't think that there are any
significant newissues. |f there was presentation, |

woul d be happy to have it limted to, you know, three
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m nutes per side. | don't think that there is
anyt hing particularly conplicated about this.

CHAI RPERSON GRI FFI'S:  Let nme see how wel |
time limts take.

MR CAROME: It seens to ne it would add
to this Board' s burden and the parties' burden to have
toreally have the tail waggi ng, the dog be treated as
a conpletely separate proceeding. That's all | --
that's nmy position.

CHAI RPERSON GRI FFI S: Because you think
t here's substance enough to appeal this permt onits
own?

MR. CAROME: Oh, there certainly is. It
violates the -- it's now a fence that is up to 37 or
38 feet high in violation of the height limtations.

CHAI RPERSON GRIFFIS: M. Mller?

VICE CHAIR M LLER | was going to say
earlier, you just said sonething that nade ne think a
l[ittle further, but if you prevail on your underlying
appeal, then this would go away anyway. There
woul dn't be anot her appeal on the fence, would there?
There couldn't be aretaining wall there. It wouldn't
be a fence on top of it, right?

MR CAROME: | think that's right.

VICE CHAIR M LLER: But are you sayi ng now
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t hat because there is going to be a fence on top of
it, that that sonehow strengthens the nerits of your
under | yi ng appeal ?

MR. CAROME: It adds, you know, 25 or 30
percent to the violation of the height limtation that
is already severely violated here. The provision
requires that there be no nore than a 7 foot fence or
fence wall. There was already a 32 foot fence wall,
if indeed it's aretaining wall at all. And it -- so
for the fence on top of that, conpounds the violation.
It was nobst -- the current retaining wall permt
that's on the website of DCRA asks, you know, is there
going to be a fence on top of this?

Odinarily, it would have -- it all should
have been done by this owner in one step. And the
fact that they have done it in tw steps shouldn't put
t he burden on nme of having to --

VICE CHAIR MLLER Let ne ask you this
just to get to the point though. You don't need to
appeal that permt in order to bring in the facts
about the fence, do you, into the appeal that's before
us?

MR CAROME: |I'mnot sure. | don't know
the answer to that. Qut of an abundance of caution,

since | know the issue is about |ate appeals can
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really be a concern, | didn't want to -- | wanted to,
you know, following the Board' s own suggestion on
this, bring it forward, bring all your concerns
f orwar d. I wanted to appeal it at the earliest
juncture and | thought it should be done.

Clearly, it's so interrelated and
integrated with this appeal, that it would seemto be
a waste of everyone's tine and effort to do it
separately. And | really don't think it will add to
the time invol ved here.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON CGRI FFI S: Wll, certainly
that's not one of the criteria of taking in or not
whether it would add tinme or not. W have proven t hat
it did, it has already added tine. Any foll ow up
guestions on the substance? | just don't see how we

take on an additional permt, just under the auspices

of look this is in the same general area. It's
attached to that which we're discussing. | don't see
how it is connected at all. Any ot her conments,

guestions, at this point?

VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI'S:  Fol | ow-up? Who is
speaking? OCh, we've got to get a chair.

MS. BELL: Well, | just wanted -- oh,
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t hank you.

VICE CHAIR M LLER  You're wel cone.

CHAlI RPERSON CRI FFI S: Al right. The
synpat hy of the Board is granted.

MS. BELL: | just wanted to add one
thing. The Postcard Permits are not reviewed by the
Zoning Adm nistration at all, so that is one reason
why it shouldn't be a part of this appeal. e,
obvi ously, object toit. The way that it is processed
is a self attestation sort of process, so it's not
reviewed by the Permt O fice. You know, a qualified
applicant comes in, fills out a form and signs it.
It's not reviewed by Zoni ng or anyone el se and then it
is sent to be inspected.

CHAI RPERSON GRI FFI S: To get to your
poi nt, so what you're saying is, in fact, there is no
Zoning Admnistrator's decision of which we are
talking in terms of granting the Postcard Permt?

M5. BELL: That's exactly correct.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BELL: And | can give you the cites of
t he Buil di ng Code.

CHAI RPERSON GRI FFI'S: Right. Let's just
see how far we get into all of the discussion of how

it is anexus of a Base Building Permt or perhaps not
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or | think that is well said and it's an excellent
poi nt .

MR. CAROME: May | respond to that, sir?

CHAlI RPERSON GRI FFI' S: Yes.

MR. CAROME: | think one of the problens
here is that a Postcard Permt is not permtted to be
used to construct a fence in the rear yard, much | ess
one of 37 or 38 feet high.

CHAlI RPERSON CRI FFI S: But isn't it the
nmerits of an appeal at DCRA and not that before the
Board of Zoni ng Adj ustnent?

MR.  CAROME: Well, it's a zoning issue
that the DCRA has deci ded. | have asked them to
revoke the permt. They haven't taken any such
action.

CHAI RPERSON @RI FFI S: But you haven't
i ndicated a zoning issue. You just said that the
problemis that this is not allowed to be built with
a Postcard Permt.

MR. CAROVE: DCRA' s deci sion apparently to
treat that permt as a sufficient basis for thisis --
for the erection of this fence --

CHAI RPERSON GRIFFIS: Is the error.

MR CAROMVE: | think is an error and it's

a zoning error.
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CHAI RPERSON GRIFFI'S:  What's the zoning

error?

MR. CAROME: It is the perm ssion of the
erection of a fence that isintherear yard andit is
not in accordance with -- it's not constructed in
accordance with the Buil di ng Code, because it viol ates
the Building Code's 7 foot height limtation. And
that is a zoning issue, as |'ve pointed out before.
| recognize that that's an issue that the Board w ||l
have to decide, but that is --

CHAI RPERSON GRI FFI'S: Right. This is case
presentation on the original appeal. GCkay. Follow
up?

MR, BERNSTEIN:  Yes.

CHAl RPERSON (RIFFI'S: |I'"msorry. Can you

i ntroduce yoursel f?

MR.  BERNSTEI N: ["m sorry. I'"'m Jeff
Ber nst ei n. |'"'m representing the National Park
Service. | would like to address --

CHAI RPERSON GRI FFI S: | knew you were

famliar. Go ahead.

MR BERNSTEIN. An additional matter, but
"Il wait until this one is concl uded.

CHAI RPERSON GRI FFI'S:  Okay. But you are

speaking on this? Am1l correct?
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MR. BERNSTEIN: Not onthis. | wanted to

speak on M. Aguglia' s initial request for the 15
m nutes tine.

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
put one thing to rest first. Yes, M. Aguglia?

MR AGUGAI A To briefly conclude, the
property owners have been very concerned about the
safety of having the high retaining wall wthout a
fence, which is a very crucial issue. Even M. Carone
said --

CHAl RPERSON Rl FFI S: kay. But we're
tal ki ng about the basis of whether this is --

MR AGUGAI A Ckay. Al right.

CHAI RPERSON GRI FFI S: -- ripe to be
included in the appeal or it.

MR AGUGLIA: It isnot. It isnot. It's
clear not and | support --

CHAI RPERSON GRI FFI'S: So you're standing
on your subm ssion?

MR. AGUGAIA: -- the legal counsel to the

CHAI RPERSON @RI FFI S: Ckay. Anyt hi ng
el se?
MR. AGUGALI A: No.

CHAlI RPERSON GRI FFI' S: Comrent s t hen, Board
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Menbers? Wi ch way shoul d we proceed?

BOARD MEMBER ETHERLY: M. Chair, I'min
agreenent with your initial observation or statenent
with regard to notion. | would not seek to expand t he
appeal. Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very much,
M. Etherly. Qhers?

VICE CHAIR MLLER | would concur that
this is a new appeal that raises different issues and
that it should be considered separately and | would
al so say that | believe that the question of the fence
as related tothe retaining wall will be before us and
can be before us in connection with the underlying
appeal .

BOARD MEMBER MANN: | think I'"mgoing to
go along with the prevailing opinion, although I did
hear sone things that had t he argunents been nade nore
strongly, could have persuaded nme to think just the
opposi te.

CHAI RPERSON CGRI FFI'S:  Good i nsurance, M.
Mann. | like that. Okay.

COWM SSI ONER HI LDEBRAND:  And actual Iy, |
concur with Ms. MIler's position

CHAI RPERSON GRI FFI'S: Ckay. | take it as

a consensus then and not amend the appeal that is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

240

before us. And let's nove ahead. Let's nove ahead to
our next contentious issue and that is the additional
15 m nutes.

MR. BERNSTEIN. Thank you. | understood
M. Aguglia to say that he needed 15 additional
mnutes to challenge the National Park Service's
participation in this proceeding.

MR AGUGAI A  No, no, no.

MR. BERNSTEIN. |Is that your position?

MR AGUGAI A " m not challenging your
intervention.

MR. BERNSTEIN. Ckay.

MR AGUGALI A: I"m chall enging your
position and | need additional tine, because | have to
oppose M. Carone as well as you.

MR. BERNSTEIN. Ckay. | understand what
you' re saying then. kay.

CHAI RPERSON GRI FFI'S:  Excellent. That's
good clarification.

MR BERNSTEIN. "Il w thdraw that.

CHAI RPERSON GRI FFI S: Because | thought
you needed additional tine also to address your
intervention, not your position in the intervention.

MR AGUGAI A Right.

CHAI RPERSON GRI FFI'S: Okay. There it is.
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Anyt hi ng el se then? Do you object to hi mhaving a few
extra mnutes to address your issues?

MR. BERNSTEIN. | will not object if -- as
long as if we're running over alittle bit, he is not
going to object to us.

CHAI RPERSON CRI FFI'S: W' || have to switch
sonmet hing around here. GCkay. Any coment on tinme?
MR. CAROME: | don't object.

CHAI RPERSON GRI FFI' S:  Thank you very much.
kay. Then are we ready?

MR, AGUGAIA: W're going to pass out ny
sunmary.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. AGUGLI A:  For everyone, including the
parties.

CHAI RPERSON GRI FFI'S:  Good.

MR AGUGLI A: This is, obviously, a
vol um nous case and | want to fine tune it.

CHAI RPERSON GRI FFI'S:  Okay. Wow.

MR. AGUGI A: Maybe you heard.

CHAI RPERSON CRI FFI S: On? You' re not
going to conplain on the anmount of paper he about to
submit are you?

MR. CAROME: No, |I'mjust --

CHAlI RPERSON @RI FFI S: "Il take care of
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that. You don't have to worry about it. W have run
out of shelf space. | don't knowif you guys know how

little -- whew, all right. Go ahead. Did you have a

comment? |'msorry.
MR.  CAROVE: "1l withhold the comment
until |1 see what's being handed out.

CHAI RPERSON GRI FFI'S:  Good. Let ne just
check while we have a quick second whether the
recorder has all the names that is needed? M.
Car one?

MR.  CAROME: | apol ogi ze. I"m Patrick
Caronme, the appellant. May | be heard on the
suppl ement al subm ssion that M. Aguglia is making?

CHAI RPERSON GRI FFI'S:  Sure. Pl ease, do.

MR CAROME: |I'Il sinply note two things
about it. One, that Exhibit 10 to it is a brand new
affidavit of a Robert Callastas who with a chart
attached to it looks like it's a survey of many
different retaining walls in the Wsley Heights area.
| object to the subm ssion of this at this late tinmne.
There was a date that the Board had set in advance of
t he | ast hearing, which was to be the deadline for M.
Aguglia' s subm ssion of any additional fact evidence
i n support of the appeal. And on that basis, | object

to this.
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Qoviously, | haven't had opportunity to
respond to it or to deal with it. 1'Il also note --

CHAl RPERSON Rl FFI S: kay. So you're
going to object to anything that wasn't filed
previously in factual evidence? So what you're saying
is that they are actually precluded fromoffering new
evi dence today? | understand we set up paraneters and
| didrequest that everyone get everything in ahead of
time to nake up sone tine as we need to today. But
your objection is that the factual evidence was not
previ ously subm tted?

MR,  CAROME: That's right. There's no
reason. They've been subm tting nonths ago.

CHAI RPERSON  CRI FFI S: And what's the
regul ation that would require that?

MR. CAROME: | was sinply relying on the
Board's previous instruction. |If the record is still
open for these sorts of subm ssions, then that's fine.

CHAI RPERSON GRI FFI'S:  And perhaps it needs
to be taken up in future fromthe Zoni ng Comm ssion in
terms of witing the text in their requirenents and
such, but, yes, | nmean, conceivably, the way that our
regul ations are set out, we supposedly have one
afternoon for a hearing and we're all here at one

place, one time and then we nove on. In
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continuations, | think we're a Ilittle bit nore
flexible in terms of the evolution of things and then
the information that cones in.

But let's nove straight ahead wth
adm nistrative efficiency and get to this case.
Qobvi ously, you are not precluded fromcross exam ning

any of this information or responding to it.

MR CAROVE: Al'so, | have one other
obj ecti on.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  CARQVE: Which goes to Exhibit 9,
which is a letter that refers to -- from Speci alized

Engineering which refers to enclosed inspection
reports. Very early on, nonths ago in this appeal, |
asked M. Aguglia to provide me with copies of the
enclosures to this docunent that it referred to in
this docunent. He has refused to do so. I just
object that we shouldn't be looking at a partial
docunent and that that's not appropriate.

MR. AGUGI A: | provided exanpl es that are
in the record. Virtually everything here is in the
record, except for this Exhibit 10. So he can make
his cross exam nation when it's his turn. It's ny
turn to go.

CHAI RPERSON CGRI FFI'S:  Ri ght.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

245
MR AGUGAIA: And | would |ike to go.

CHAl RPERSON Rl FFI S: | tend to agree.
Al right. Let's nove ahead.

MR AGUGLI A: kay. Thank you. On behalf
of the property owners, we oppose the --

CHAI RPERSON @RI FFI S: kay. One ot her
thing. M. Caronme, we're going to give himthe table
if you don't mnd. You can have a seat. W'IlI| get to
their appeal also on nore technicality. |If you want
the entire Board to see any inmges up there, we're
going to need to nove that Board, because we're --

MR AGUGLI A0 Yes.

CHAI RPERSON GRI FFI'S:  Sone of the Board
Menbers can't see it. | don't think we need them at
this point.

MR. AGUGAIA: Can you hear ne?

CHAI RPERSON Rl FFI S: Excellent. W're

ready.

MR AGUGLIA: Al right. Thank you. |
have three basic points. 1'mgoing right along with
nmy sunmmary. The structure is the retaining wall.

Retaining walls are exenpt from yard restrictions
under section 2503.3. The retaining wall is not in
violation of the Wsley Heights Overlay District.

Those are the three i ssues that the Board keyed on in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

246

one of the earlier hearings in this and that is our
basi ¢ position.

Switching now to the next page, the
structure is aretaining wall. The burden of proof as
we know is on the appellant to prove otherw se. The
appel lant has failed to neet this burden. Appellant
produced no sworn testinony from any expert show ng
otherwi se. Appellant's witten evidence fromhis own
expert engineers indicated that structure was a
retaining wall.

M. Neubauer, his expert, rear vyard
retaining wall, that's our Exhibit 1, thisis just for
your convenience, it was Caronme's Exhibit 29. M.
Neubauer described it as a rear yard retaining wall,
which it is. H s other expert, M. Kilsheiner,
described it as a |l arge geostructure type wall relying
on earth characteristics and gravity for support in an
accept abl e bootstrap approach. That is Exhibit 2
attached for your convenience. This is Carone Exhibit
88.

Appel I ant al so submtted witten evi dence
from our own engineer which indicated that the
structure was a nesa site retaining wall. That's
Exhibit 3, just the cover page of the design plans

attached for your convenience. That was Carone
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Exhi bit No. 24.

We have submitted an affidavit in the
record from our engineer, Bill Ryan, sane engi neer,
that the property is a true retaining wall and that
all properly constructed retai ning walls nust have an
anchor. And that the anchor for all nesa block
retaining walls are the geogrids and clean fill dirt
properly conpacted. Therefore, because the structure
retains dirt with a geogrid anchor does not nake it a
wal | ed platformstructure, a warehouse or a terrace.
It is, infact, aretaining wall and the appel |l ant has
failed to produce any evidence to the contrary other
than his own inexpert testinony.

My next point is that retaining walls are
exenpt from the vyard restrictions under section
2503. 3. That provision reads as follows: "A fence or
retai ning wall constructed in accordance with the D. C.
Bui | di ng Code may occupy any yard required under the
provisions of this title."

As Ms. Bell said in representing the

Zoning Adm nistrator, this is an unanbi guous
exception. No need to review the legislative text
history of it. Nevertheless, in reviewing the
history, which is all in the record, that the

retaining walls are permtted as a matter-of-right in
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any part of a yard. There are nunerous references
that this was an exception to the basic rule that the
yard shall be open and unobstructed to the sky.

And the exception is stated in numerous
occasions in the text anendnents, the |egislative
history, as | call it, to allow fences and retaining
walls as a matter-of-right in any part of the yard.
So all that information supports the clear readi ng of
2503. 3. Now, | have also submitted case |aw that
supports the Zoning Adm nistrator's position on this
issue that retaining walls are consi dered part of the
| andscaping. That is Exhibit No. 5.

That was the Court of Appeals in
Wsconsin. There is the court case. And that case
basically said that retaining walls are considered
part of | andscapi ng and therefore were not subject to
any zoning requirenments with either hei ght or setback
inthat particular case. This is incontradistinction
to M. Carone's West Virginia case where the property
owner sinply put up a fence without a permt, which
all egedly was for the -- to keep the kids in and then
it was to keep the dogs in.

And t hen upon advi ce of an engi neer, they
pushed sone dirt up against the wall to call it a

retaining wall and then filed their application, and,
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of course, they lost that case. That has nothing to
do with our case. The Wsconsin case is right in
poi nt . W could not find any D.C. case in point
what soever .

Al right. Going on to ny next page, the
subj ect retaining wall was built in accordance with
the D.C. Building Code as evidenced by the initials of
Robert Chen, DCRA engi neer, on the application form
under structural approval, that's Exhibit No. 6. You
wll see where in No. 16 on the back of the
application for a building permt, it was signed off
by M. Chen on April 23, "04. It was al so signed off
on the retaining wall design cover sheet, that's
Exhi bit No. 7.

You will see hisinitialsinthe far right
corner, that's M. Chen. The actual seal did not conme
out. This was the field book that they used and you
see the stanp of the engineer on the cover. The
engi neer has submtted as part of his affidavit that
this was his true stanp. M. Carone alluded to the
fact that he believed nothing in this case and that
the stanp m ght have been a fraud and that has been
di sproved by our expert affidavit.

Al right. Thereis no height restriction

in the D.C. Building Code for retaining walls. The
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only requirenment for retaining walls in the D.C
Building Code is that they be designed to ensure
stability, that's our Exhibit No. 8. Speci al i zed
Engi neeri ng noni tored t he conpacti on of the cl ean soi
daily to assure that it net the engineering design
standards and verified the foundation design bearing
capacity and geogrid lengths were in substantial
conpliance with those plans and specs, that's also in
the record as Exhibit 9 here just for your
conveni ence.

And | also submtted a couple of sanple
pages where they took a daily report to nmake sure that
the soil was 95 percent or nore conpacted, so it met
all of the design plans, so that the construction was,
in fact, safe.

Moving on to the retaining wall is not in
violation of the Wsley Heights Overlay District.
Many hones in the Wesl ey Hei ghts Overlay District have
retaining walls of varying heights. The survey that
we have attached is Exhibit No. 10 and indicates
roughly 367 hones in the Wsley Heights Overlay of
whi ch 109 have retaining walls and at |east 27 were
found to have a retaining wall in the front yard and
in the back yard where it could be seen from the

street w thout wal king on the property.
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They were instructed not to walk on the
property in any way, shape or form So basically,
this is nostly front yard retaining walls. 27 were
found to be in excess of 4 feet in height. And the
reason is that this particular nei ghborhood many of
the streets are sloped and backed down onto the park
and therefore retaining walls are, in fact, a part of
the Wesl ey Heights life.

The Zoning Regulations for the Wesley
Hei ghts Overlay refer to residences and |iveable
structures not retaining walls. In reviewng the
| egislative history, all of which is in the record,
they had three main objectives: FAR |ot occupancy,
front yard setback. FAR, | ot occupancy and front yard
setback all related to residences and |iveable
structures.

There were no tree and sl ope restrictions
about cutting down trees or renoving or changing the
terrain, so they were not subject to the TSP
restrictions. The legislative history clearly
i ndi cates that there was a conproni se between the two
factions, the petitions who wanted the overlay and t he
nei ghbors who objected it. Therefore, there was no
proscription tree cutting and, in fact, the creation

of inperneable surfaces was allowed. This is all in
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the | egi slative history of the Wesl ey Hei ghts Overl ay.

And then finally, the retaining walls are
all owed in the underlying R 1- A Zoni ng as a matt er - of -
right, because it does not conflict with the WOD.
Al right. Sowththat, | would like to goto the --
to our PowerPoi nt presentation and i ntroduce M. Hugo
Ardon, our W tness. M. Ardon, would you, please,
state your nanme and profession for the record?

MR. ARDON: Yes, ny nane is Hugo Ardon.
| was the supervisor for the retaining wall.

CHAI RPERSON GRI FFI'S:  Excellent. Let ne
ask you this quick clarification. You nentioned an
Exhibit 9. W have the Specialized Engi neering and
you sai d al so attached were exanpl es of the conpacti ng
soil that were put in?

MR AGUGELI A: In other parts of the
record.

CHAI RPERSON GRI FFI S: kay. So not in
t hat exhibit?

MR AGUGLIA: But | can make that.

CHAlI RPERSON (Rl FFI S: No, that's fine
They're just in there.

MR AGUGAIA | just did two sanples.

CHAI RPERSON GRI FFI'S:  That's fine.

MR AGUGLIA: On two di fferent days. They
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were there every day.

CHAI RPERSON GRI FFI'S:  Okay. | just wanted
to make sure we weren't m ssing sonething.

MR, AGUGAI A Right.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Let's
go.

MR AGUG.IA: And I'll nake a note to give
you that reference in any followup. Al right. M.
Ardon, woul d you, please, describe the first -- do you
want to sit on that side so you can see? You can see
it?

MR ARDON:.  Yes.

MR AGUGELI A: Ckay. Al right. Woul d
you, please, describe the first picture for the Board?

MR. ARDON. Yes. That's a picture show ng
t he Econonmi des house at the end |ooking at Dexter
Terrace. You can see the house sitting kind of |ow
fromthe street.

MR, AGUGLI A: Next picture.

MR. ARDON: That's a cl ose-up picture of
the house of the Economides on the left -- on the
right, sorry and the neighbors up on the left. This
is the front of the house.

MR AGUGAIA: Now, is it correct that in

order to get -- to go into the Econom des house, the
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property owners' house that you have to go down a
couple flights of stairs?

MR. ARDON: Yes, you do.

MR AGUGAIA Al right. Wat does this
pi cture show?

MR. ARDON:. That shows the permts being
posted on the front w ndow.

MR AGUGI A Al right. Is this the
permt for the retaining wall?

MR ARDON: Yes, it is.

MR AGUGAIA Al right. Wy -- did you
i nspect to see if they had a proper pernit before you
started the job?

MR. ARDON: Yes, we did. That's part of
our job to start wth.

MR AGUGLIA: Al right. Wy do you -- is
t here any special reason why you renenber this permt
at this particular point?

MR ARDON: Vell, the reason was the
br oken wi ndow.

MR AGUGLI A: Okay. Al right. So before
you started the job, it's your testinony that you
checked to make sure that they had a proper permt for
the retaining wall?

MR. ARDON: Yes, we had an approved set of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

255

plans and a valid permt before we actually started.

MR AGUGLIA: Al right. Next picture.
Al right. Wuld you, please, tell the Board what
this is?

MR. ARDON: That's the wall in progress.
That shows the -- half the way of the wall, pretty
much down in the bottom and as a matter of fact it
shows the clean dirt that was used for backfill of the
wal | that had to be brought in froma different site.
And at the cl osed end, you see, all the dirt had to be
haul ed away, because it was not useabl e for conpaction
for the wall

MR AGUG.IA: Wiy was the old dirt in the
foreground the Iighter colored dirt, why was that not
-- was that the existing dirt at the house?

MR,  ARDON: That was the existing dirt
that got dug out of the house when the house was
rai sed, | believe.

MR, AGUGLI A: Al right. And they
intended to use that dirt for the retaining wall?

MR ARDON:  Yes.

MR AGUGAI A Al right.

MR. ARDON: And the engineers instructed
us it was not suitable for conpaction.

MR AGUGLIA: And why was that? Did it
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have stunps, stones, what was it?

MR ARDON: It had debris in it and the
noi sture content in it.

MR AGUGLIA: So in order to build this
according to code you had to bring in the clean dirt.
I's that correct?

MR ARDON:  Yes.

MR AGUGLI A: Ckay. Now, can you just
tell the Board, showthe Board where the geogrids are?

MR. ARDON: Yes, that's -- thegridis the
block it looks like cloth that is sticking out of the
wal | coming fromthe right and then sonme coil up up in
t he upper side of the picture.

MR AGUGLI A: Al right. Now, was
Speci al i zed Engineering on the site every day?

MR. ARDON: Every single day. W wll not
-- they will not let us work unless they were on site
every single day to solidify the wall.

MR AGUGALI A: And they checked to nake
sure that the conpaction was correct?

MR ARDON:  Yes.

MR. AGUGI A: And what was their process?
Was it every foot or every 2 feet?

MR. ARDON:. Every 8 inches.

MR. AGUGI A: Every 8 inches they checked
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to make sure it was properly conpacted?

MR, ARDON: Yes, yes.

MR. AGUGIA: In order to neet the design
Bui | di ng Codes, correct?

MR. ARDON. Exactly.

MR AGUGLIA: Al right. Next. Now, what
time of year is this? Please, give us the date.

MR ARDON: That was m d summer, nore |ike
Sept enber .

MR AGUGAIA O what year?

MR, ARDON: 2004.

MR. AGUGAIA: Now, is that dense foliage
around the retaining wall?

MR ARDON:.  Yes.

MR AGUGAIA Al right.

MR. ARDON:. You can't see any houses down
fromwhere the job is at.

MR AGUGI A Al right. Do you know
where the Tate house is, approximately, in that
pi cture?

MR. ARDON: Down on the left side in the
bottom You can't really see it fromthere.

MR AGUGAIA  Well, we will explain nore
where -- about the Tate house in a mnute.

MR. ARDON. Can you see houses across the
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street on Fulton Street?

MR, ARDON:  No.

MR AGUGLI A: Ckay. Next picture. Al
right. Wuld you explain this picture?

MR. ARDON: Yes, that's |ooking fromthe
back yard towards the front. Actually, that's the
nei ghbors on the left side of the Econom des
resi dence.

MR. AGUAIA: Andinthe foreground that's
the rear yard?

MR ARDON:.  Yes.

MR AGUGLI A That's under discussion
her e?

MR ARDON: Yes, that's the new side that
was put in through the containment with -- because it
was not conpl et ed.

MR. AGUGAIA: Okay. The next picture.

MR. ARDON: That's | ooking fromthe back
yard towards the end of the wall.

MR AGUGI A: Okay. This is roughly what
tinme frane?

MR ARDON: That's md winter.

MR AGUGAIA: '"05 or '05?

MR ARDON: '05, it had to be nore |ike

January, because there's no vegetation.
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MR AGUGLIA: Al right. So this is a

picture of the rear yard with the retaining wall in
progress?

MR ARDON:.  Yes.

MR. AGUGI A Al right. Next picture.

MR. ARDON: That's the left side of the
wall. That's the Tate's residence on the | eft side of
the picture.

MR AGUGAI A: COkay. Next picture.

MR. ARDON: That's the face of the wall
| ooking fromthe park. 1It's a close-up picture.

MR AGUG.IA: Okay. Al right. Now, you
want to sit over there? Sit over there so | can --

MR ARDON:.  Yes.

MR AGUGLI A: Ckay. Now, | direct your
attention to the stakes in the ground on the right
side of the picture. |It's sort of the mddle right
side of the picture. There are two stakes roughly
across fromeach other. Do you see the stakes?

MR ARDON:  Yes.

MR. AGUGLIA: Al right. The stake on the
far right side by the fence in the background, do you
know what stake that --

MR. ARDON:. That was t he surveyor's st ake.

MR AGUGAIA Al right.
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MR. ARDON: Ri ght down by the honeowners.

MR AGUGAI A:  Ckay.

MR CAROME: |'msorry tointerrupt. Are
t hese pictures in what you handed out?

MR AGUGELI A: They're already in the
record fromthings | have al ready passed out in the --

MR. CAROVE: Can you point us to where
that is, please?

MR AGUGIA: Well, I will after I finish
t he presentation.

MR. CAROVE: | don't think they are in the
record.

MR AGUGALIA:  Well, then we will submt
t hese for the record.

MR CAROME: But --

MR AGUAIA: Al right?

MR CAROVE: -- we won't be able to --
MR AGUGAIA: | did not --
MR. CAROVE: WIIl | be able to cross on

t hese afterwards?

MR. AGUGAI A: Yes, yes, absolutely.

MR. CAROME: You'll put this back up for
us if we need it?

MR AGUGLI A: Absol utely.

MR. CAROME: All right.
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MR AGUG.IA: Al right. Do you know how

many surveys, private surveys the property owners had
done?

MR. ARDON: There were one before the wall
got started, that I know. New stakes were just put in
and one half the way of the wall and as far as | know,
they just did another one not too |long ago, maybe a
f ew weeks ago.

MR AGUGLI A: Okay. Now, the stake in the
far right, is that the private -- the stake done by
the private surveyor for the owners?

MR ARDON:.  Yes.

MR AGUGAIA: Al right. And that shows
that the wall is approximtely how far?

MR. ARDON:. 4 feet or so, yes.

MR AGUGAIA: 4 feet or so?

MR ARDON:.  Yes.

MR AGUGAIA: Al right. Now, the stake
that is directly across from there, whose stake is
t hat ?

MR. ARDON: That's the boundary line from
t he Park Service.

MR AGUGALI A: The Park Service?

MR ARDON:.  Yes.

MR AGUGEI A: Now, was that stake there
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originally?

MR. ARDON: No, it wasn't.

MR. CAROVE: | would just like to state an
objectionthat -- to the foundation of these questions
as to what possible knowl edge this witness has as to
survey expertise. That has not been established and
| object to this testinmony on that basis.

CHAI RPERSON (Rl FFI S: Well, isn't that
proper for cross?

MR CAROVE: I think it's a basis for
rejecting the testinony outright.

CHAI RPERSON @RI FFI S: Rej ecting the
testinmony of his observation? | think it's nmuch nore
appropriate for cross in terns of determn ning whet her
we should rely on the witness' testinony of who staked
what and what they represent. Let's nove ahead.

MR. AGUGAI A: These are obviously facts
observing. Thank you. Al right. So was the stake
that you identified as being posted by the Park
Service, was that stake there originally?

MR ARDON: No, it wasn't.

MR AGUGAIA: Were was it?

MR ARDON: On the corner of the wall on
the closed end was the picture, which was the | ower

part of the wall.
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MR AGUGAI A: Farther fromthe wall ?

MR ARDON:  Yes, was.

MR AGUGLIA: So after the wall was built,
the -- is it correct that the Park Service placed its
stake closer to the wall?

MR. ARDON: Yes, they have.

MR AGUGI A: kay. Next picture.
Descri be the picture.

MR. ARDON: That's a picture |ooking for
the -- it looks like 49'" Street looking up the
retaining wall across the park.

MR AGUG.I A: COkay. Theretainingwall is
to the left?

MR ARDON:.  Yes.

MR AGCUGI A The Econom des house is
behind it?

MR. ARDON: Yes, up in the upper end.

MR AGUGLI A: The Tate house is to the
right?

MR ARDON:  Yes.

MR. AGUGI A: And then the neighbors, the
Col emans i s behind that?

MR. ARDON: The Col emans woul d be the one
on the right on the upper end.

MR AGUG.I A: Right. Okay. Next picture.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

264

Again, is that the Tate house?

MR ARDON:.  Yes.

MR AGUGI A Wth the -- is that the
Col eman house | oom ng in the background?

MR ARDON:  Yes.

MR AGUGAI A: COkay. Next picture.

MR. ARDON. That's just those are for the
back yard | ooking towards the park.

MR AGUGAI A: COkay. Next picture.

MR. ARDON: That's | ooking fromthe park
trail by the wall.

MR AGUGELI A: Al right. Now, is that
tree -- was that -- describe the tree. Wiy is the
tree fallen?

MR. ARDON: There i s nunerous trees around
and on the park, they just -- they had fallen trees in
t he park.

MR AGUGALI A: COkay. Next picture.

MR. ARDON: That's anot her pi cture | ooki ng
fromFulton Street towards the retaining wall.

MR AGUGELI A: Al right. And this is,
give us a tine frame?

MR ARDON: Md winter.

MR AGUGAI A:  Ckay.

MR, ARDON: Yes.
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MR AGUGEIA: '04 or '05?

MR ARDON: It's 'O05.

MR AGUGLI A: Ckay. Next picture. You
went the wong way. Okay. Wuld you describe this?
This is a conputer sinulated picture.

MR. ARDON: Yes, that's Virginia Creeper.
That's a plant that the Park Service actually
menti oned when they --

UNI DENTI FI ED SPEAKER: Coul d you speak on
t he m crophone, pl ease?

MR.  ARDON: ['"m sorry. That's a pl ant
that the Park Service actually recommended using as a
canoufl age for the wall when they nmade up the wall.
| was present when they nmet, because we were doi ng t he
| andscaping. | was part of canouflaging the wall.

MR AGUGI A kay. Al'l right. Thi s
again is a conputer sinulation. Thank you. Next
pi cture.

MR,  ARDON: That's just their driveway
| ooki ng at the Japanese Enbassy house on the upper
si de.

MR AGUGLI A: Al right. Does that
picture reflect an existing retaining wall on the
subj ect property?

MR, ARDON: Yes.
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MR AGUGLIA: Al right. Howhighis that
retaining wall?

MR ARDON: 10 or 12 feet.

MR AGUGLIA: Al right. So let's give
t he Board sone direction here. If you are com ng down
the steps into the subject property fromthe street.

MR ARDON:  Yes.

MR AGUAIA Is this on the right, left
side, which side is this on?

MR ARDON. Dexter Terrace, which is where
the driveway is at, is -- be on the right side.

MR AGUAI A Right side?

MR ARDON:.  Yes.

MR. AGUG.I A: So do you have any idea how

old this retaining wall is?

MR,  ARDON: No, it's -- | <can't say
exactly, but, | nean, it looks |like 10 to 15 years
old. I nmean, it's fairly old.

MR AGUAIA Al right. So this was an
existing retaining wall on the subject property?

MR ARDON:  Yes.

MR AGUGAI A: For sone years?

MR ARDON:  Yes.

MR, AGUG.I A: Ckay. Because it was deeply

sl oped?
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MR, ARDON:  Yes.
MR AGUGLI A: Ckay. Next picture. Al
right. Can you -- the Park Service has raised sone

obj ections about the precedent of the retaining wall.
Dd you have an occasion to drive around the
nei ghbor hood and | ook at other retaining walls?

MR ARDON:  Yes, | did.

MR. AGUG.IA: Al right. Can you descri be
this retaining wall?

MR. ARDON: That's a retaining wall down
on New Mexi co Avenue.

MR AGUAIA This is -- to refresh your
menory, this is a swi mmng pool on Cathedral Avenue?

MR. ARDON: Yes, | nean, there are various
wal I s al ong the area.

MR, AGUGLIA: Ckay. Al right. So how
high was this retaining wall?

MR, ARDON: It's hard to say wthout
actually walkinginto their property to neasure, but,
| nean, it's nore than the same size of the Econom des
pretty nuch.

MR AGUG.IA: Al right. Now, thereis a
white object that | ooks |ike a pipe that's com ng out
into the property. Do you know what that is?

MR.  ARDON: It looks like a drain pipe
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com ng out of the inside of the retaining wall.

MR AGUGAIA Al right.

MR. ARDON: Into the park

MR AGUGALI A: Is it on park property,
drai ning onto park property?

MR ARDON: Yes, it is.

MR AGUGAIA: Ckay. And it's roughly the
sanme hei ght as the Econom des retaining wall?

MR ARDON: Yes, it is.

MR AGUGLIA: Al right. Next picture.
Al right. Is this another exanple of retaining wall?

MR ARDON: Yes, it is.

MR AGUGLI A: Ckay. Wuld you give the
Board an i dea where this is? Do you recall where this
is?

MR ARDON: It's hard to renenber.
nmean, there are so many in the nei ghborhood.

MR AGUGAI A: Ckay.

MR ARDON: | nmean, pretty nuch every
house has a retaining wall.

MR, AGUGLIA: Al right. Now, what was
the height of this particular wall?

MR. ARDON: About 30 feet or so.

MR AGUGELI A Al right. Are these

retaining walls supporting houses or apartnent
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conpl exes?

VR. ARDON: They are buil dings,
apartments, yes.

MR AGUGAI A They are buil dings,
apartnments?

MR ARDON:.  Yes.

MR AGUGLIA: Al right. Next picture.
Is this the same portion of the retaining wall?

MR ARDON: Yes, it is.

MR AGUGELI A: Al right. Wul d you
identify to the Board where the park boundary line is?

MR. ARDON: That's the one on the right.
You can barely see it right behind the tree.

MR AGUGLIA: Al right. 1Is it next to
the --

MR. CAROVE: | object again. |'mnot sure
|"mgoing to be able to cross on this w thout having
this picture in ny hand, so that I can wite notes on
it. Howaml going to know what this is and how am |
going to ask this witness about it if you don't give
me a copy of it? Are you going to --

CHAI RPERSON CGRI FFI'S:  Your objectionisto
the --

MR. CAROVE: Could you just nake a note

t hat sonmehow to cone back to this particular picture?
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It's not in what you handed out and it's not in your
prior subm ssion.

CHAI RPERSON GRIFFI'S: That's what we're
doi ng. Your objection is based on your --

MR. CAROVE: | just don't know how I'm
going to even refer tothis. It will be one of those
pi ctures we saw, do you renenber which one it was? It
wWill just bedifficult. It will take some tine, but--

MR. AGUGAI A: Many of these pictures are
al ready in the record.

MR. CAROME: This one is not.

CHAI RPERSON GRI FFI'S: Okay. \Wiat we're
going to do is after the case presentation, we're
going to go through the pictures for the retaining

walls and you're going to give a nunber and an

addr ess.

MR AGUGLI A1 Yes.

CHAI RPERSON GRI FFI'S: And that's all. And
that way we will identify it for our edification, for
Cross.

MR AGUGI A0 Yes.

CHAI RPERSON GRI FFI'S:  And for the case.
And, of course, we wll have the hard copy in the
record.

MR AGUGAIA: This is the -- okay.
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CHAI RPERSON GRI FFI' S:  And what we' re goi ng

todoisrequirethat this come in all in one package.
But for today's purposes, we'll absolutely go back
very qui ckly and nunber them

MR AGUGLI A0 Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGLI A: 2801 New Mexi co Avenue. The
prior one was 4101 Cat hedral Avenue. Al right. So
you are pointing out to the Board where the federal
par k boundary stake is?

MR ARDON:.  Yes.

MR AGUAIA Is it just to the right of
a small white sort of tubular object?

MR ARDON: Yes, it is.

MR AGUGIA: Al right. Dd this appear
to be on the line or over the Park Service |ine?

MR. ARDON. It appears like the steps are
over the line, but, | nean, it's hard to tell w thout
actual ly knowi ng where the | and is.

MR AGUGAI A Ckay. But this is an
exanple of a large retaining wall supporting an
apartnent right off -- right on the edge of a federal
park | and, correct?

MR ARDON:.  Yes.

MR AGUGLIA: Al right. Next picture.
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Al right. Do you know what this picture is?

MR ARDON: Yes, that's a house on the
corner of Dexter Terrace and Dexter Street.

CHAI RPERSON  CGRI FFI S: Dexter Terrace,
Dexter Street?

MR, ARDON: Yes.

MR AGUAIA: | believe it's 4815 Dexter
Street.

CHAI RPERSON GRI FFI'S:  Okay.

MR ARDON: It's on the corner.

MR AGUG.IA: Al right. | believe it is
4815 Dexter Street. And I'll confirmthat. |[It's at
the corner. It's on Dexter Street at the corner of

Dexter Terrace.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGA.I A: And Dexter Street.

CHAI RPERSON  CRI FFI S: This is Dexter
Street.

MR AGUGLI A: Okay. Al right. Wuld you
describe the retaining wall in this picture?

MR ARDON: Yes, it shows the new
retaining wall that was just barely built. | mean, a
year or two old. It's about 7 or 8 feet tall.

MR. AGUG.IA: Al right. Describe for the

Board exactly what is the retaining wall?  Wich
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object is the retaining wall?

MR ARDON: It's the terrace above it.

MR AGUGLIA: Is that the circular wall in
the left?

MR ARDON:  Yes.

MR AGUGLI A: Sort of mddle left, the
circular retaining wall? Okay. Next picture. Al
right. This is a property at 3005 45'" Street, N W
Al right. Al right. |Is there a retaining wall in
the front?

MR ARDON: Yes, it is.

MR AGUGLIA: Al right. Next picture.
You' ve viewed this property, correct?

MR ARDON:  Yes, | did.

MR AGUG.I A Al right. Is this the

retaining wall that continues on the right side of the

property?

MR ARDON:.  Yes.

MR AGUGLIA: Al right. Next picture.
Al right. 1Is this the retaining wall that continues

around the side of the property?

MR ARDON: Yes, it is.

MR AGUAIA Al right. How high would
you say that retaining wall is?

MR. ARDON: lt's 20 feet or nore.
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MR AGUGAI A:  Ckay.

MR ARDON:.  Yes.

MR. AGUG.IA: Does it have arailing or a
fence at the top?

MR.  ARDON: It has a railing that goes
around the top, yes.

MR. AGUGIA: Around the top. Al right.
| s there a house? Does the next picture show a house?
Is there a house iMmediately to the right?

MR ARDON: Yes, it is. You can't see it
on the picture, but | nean, there is a house right
next to the wall being on the right side.

MR AGUGAI A: COkay. Next picture.

CHAI RPERSON CGRIFFI'S: Can we go back to
that one very briefly?

MR AGUGLI A1 Yes.

CHAI RPERSON GRI FFI S: Just for
clarification. Were is the retaining wall here?
Behind those trees. |Is that correct?

MR. ARDON: Behind the little bushes in
the front. That's the retaining wall.

CHAI RPERSON GRI FFI S: How about behind
t hose bushes and behind the trees?

MR. ARDON: Behind the tall tree in the

corner?
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CHAI RPERSON GRI FFI' S: Yes.

MR.  ARDON: Yes, that's the retaining
wal | .

CHAI RPERSON GRI FFI'S:  COkay. It | ooks |ike
inthe image it |ooks |like --

MR ARDON: It |ooks like there are dead
trees in the front, yes, yes.

CHAlI RPERSON CRI FFI S: Ri ght . So it's
runni ng al nost perpendicular to the bush line.

MR ARDON:.  Yes.

UNI DENTI FI ED SPEAKER: G ve the address
agai n, pl ease.

CHAI RPERSON GRI FFI'S: Do what ?

UNI DENTI FI ED SPEAKER: The address agai n?

CHAI RPERSON GRIFFI'S:  Ch, this is nunber
3 of 45'" Street, right, 4005 45" Street, Slide 1, 2
and 3.

MR AGUGALIA: | think it was 3005.

CHAI RPERSON GRIFFIS:  Oh, I'msorry.

MR. AGUGLI A 3005, 3005 45'" Street.

CHAI RPERSON GRI FFI S: | just wote down
45'" Street 1, 2 and 3. Al right. 3000?

MR. AGUGAIA: So the retaining wall goes
the entire, alnost the entire background of the

pi cture, correct?
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MR, ARDON: Yes.

MR AGUGAIA Al right. And it has got
the ivy onit, soit's --

MR. ARDON. So it's canouflaged. You can
barely see it.

MR. AGUG.IA: Okay. And there is a house
i medi ately to the right?

MR ARDON:.  Yes.

MR AGUG.IA: A different residence. All
right. Next picture. Al right. What does this
show?

MR. ARDON: That's Dunbarton Qaks, right,
next to the park, yes.

MR AGUGAI A: COkay. Next picture.

MR. ARDON: That was a park trail.

MR. AGUGLI A: Ckay. Is the retaining wall
fromthe abutting private property?

MR ARDON:.  Yes.

MR AGUGI A Al right. Do you know
roughly how |l ong or high that retaining wall is?

MR. ARDON: It went all the | ength of the
property.

MR AGUGALI A: The length of the entire
property?

MR, ARDON: Yes.
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MR AGUGI A The private property is

owned by Harvard University's Dunbarton Gaks and it
has a large retaining wall and the park circles the
retaining wall.

CHAI RPERSON GRI FFI S: So this is taken
fromwi t hi n Dunbart on Oaks | ooki ng over to the private
property that abuts it?

MR AGUGAIA: Correct.

MR. CAROVE: |'mjust going to object both
on grounds of relevance tothis entireline. Thereis
no evidence here whatsoever as to what zoning
application -- what Zoning Regul ations were in place
when these were built, whether these -- whether there
were special variances or exceptions, whether they
wer e predated, the Zoning Code altogether. This one
| ooks in particular like it may have. | also object
to M. Aguglia who is testifying on his own behal f
here as to what these things are and Harvard
University owns it, etcetera.

CHAI RPERSON GRI FFI' S: | s that testinony or
is that just fact of what is being put in for
evi dence?

MR. CAROVE: |'mobjectingtothis |ine of
guestioning and I think it should be excl uded.

CHAI RPERSON  GRI FFI S: | see. Ckay.
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Di scussi on?

VICE CHAIR M LLER | don't think it
shoul d be excluded. | think it can go to the weight
that's given to the testinony.

MR. AGUGAI A: Thank you.

VICECHAIRMLLER | think we'realittle
bit broader here with respect to relevance than in the
courts.

MR AGUGLIA: | would recall that not once
did 1l interrupt M. Carone during his presentation.

CHAI RPERSON GRI FFI'S: | know, | know. But
gosh, we don't need to start that discussion, who
i nterrupted who.

BOARD MEMBER ETHERLY: | woul d al so agree
with Ms. Mller, M. Chair, but | would hazard a
guess that we're probably kind of com ng towards the

limt of having sufficiently exercisedthis particul ar

poi nt out.

MR AGUGAI A:  Ckay.

CHAI RPERSON GRI FFI'S: R ght.

MR AGUGALI A: Under st ood.

CHAI RPERSON GRI FFI S: And | absolutely
agree and | think we'll just continue with it. I

t hi nk we have gotten, hopefully, close to the end of

the exhibits, because it is well-said that we won't
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know how deep we can go in ternms of |ooking at the

substantive portion of whenthis was built, especially

now we're in Dunbarton Oaks. | nean, that's
wonderful, | mean, but we nmay be centuries if not
decades away. So the point is how far we go with
t hat .

But interns of setting up the universe of
what we're looking at and part of the case
presentati on and an appeal has been, you know, this --
well, trying to define what it is. | think this my
hel p us in | ooking at the general paraneters.

MR AGUGAI A Right.

CHAI RPERSON GRI FFI'S: And we don't know
actually what you're going to conclude on with this
exhi bit and your other w tnesses.

MR AGUGAIA  Well, let ne just --

CHAI RPERSON GRI FFI'S: So |l et' s nove ahead.

MR AGUGLIA: Let nme just bring it to a
head, because |I'mat a di sadvantage in the sense that
| have to make the Park Service's argunent and then
rebut it in ny tinme period.

CHAI RPERSON GRI FFI'S: R ght.

MR. AGUGLI A: Essentially, they have said
that this is highly precedential. Wat I'mshowingis

this is not highly precedential whatsoever.
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CHAI RPERSON GRI FFI'S:  Exactly.

MR AGUGAI A Ckay?

CHAI RPERSON GRI FFI'S:  Exactly.

MR AGUGLIA: So | will go through this
very qui ckly. | understand your concerns. Wat does
this depict?

MR.  ARDON: Just the wal kway out of --
just the path out of blue stone.

MR, AGUGIA: Okay. And is that the sane
bl ue stone that you used as a gravel |eveling pad, as
a leveling pad on the subject property?

MR ARDON:.  Yes.

MR AGUAIA: It's the sane exact --

MR ARDON:.  Yes.

MR AGUAI A -- stuff that they used in

t heir paths?

MR ARDON: That's the sane blue stone
material .

MR. AGUGAI A: Ckay. Next picture. Sane?

MR, ARDON:  Sane.

MR AGUGAI A:  Ckay.

MR. ARDON. Sanme picture.

MR AGUGAI A: Sane picture.

MR. ARDON: Yes. That's just a close-up

of the bl ue stone.
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MR AGUGLI A: Ckay. Next picture. Al

right. Il will dwell on this briefly. Pl ease,
describe to the Board what this is. W can't see it.

MR, ARDON: That picture, it's hard to
tell anything of it.

MR AGUGLIA: Al right. Al right. Next
pi cture.

MR. ARDON: That's a retaining wall down
on the Kellier Parkway.

MR AGUGAI A Ckay. On Kellier Parkway?

MR ARDON:.  Yes.

MR AGUGALI A: COkay. Next picture.

MR

ARDON:  Just the drain com ng out of

it, yes.

MR. AGUGAIA: Drain conmng --

MR. ARDON: It's the sane retaining wall,
yes.

MR AGUGLI A: Retai ning wall. Next

pi cture. Just describe it quickly.

MR. ARDON. That's just a big drain com ng
out of the retaining wall discharging into park, yes.

MR. AGUGAI A: Discharging into the park?
How hi gh woul d you say the wall is roughly?

MR ARDON:  About 20, 25 feet.

MR AGUGLIA: Al right. Next picture.
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Does that show the wall on the edge of the creek,
federal park |and?

MR ARDON:.  Yes.

MR AGUGAI A: (Okay. Next picture. This
is for the Board's review. It sinply shows all the
various |ocations of these retaining walls. kay?
Al right. Now, would you describe this, please, for
t he Board?

MR. ARDON: Yes. That's our plat that was
submtted with the plans for a permt for the
retaining wall, which it shows where the pl acenent of
the wall is within a foot plus or mnus off the
property |ine.

MR. AGUGLI A: And your understandi ng was
from the survey, the private survey as well as the
original park survey, that you were probably 2 feet or
nore away from park | and?

MR ARDON:.  Yes.

MR AGUGLIA: Al right. 1 would point
out to the Board now as a legal matter that it was
signed off for zoning in the corner, so the plans were
reviewed on 4/22/04. WMy | have the handhel d, so |
can go to ny board, the handheld m crophone?

CHAI RPERSON GRI FFI S: Do we have the

cordl ess around?
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MR AGUGLI A: Could you stop the tineg,

pl ease? This will just be a mnute. | think I'm
going to finish. Thank you. Can you hear me? Al
right.

So I wanted to put this in perspective.
These were the plans that were submtted to DCRA
Here is the zoning sign-off. It confornms to the sane
date and signature as the zoning sign-off on the back
of the approval for 2204, the sanme initials. | t
shows, as | have already indicated, that it was signed
of f for structural engi neering by M. Chen on 4/ 23/ 04.
It matches the sane initials here on the design pl ans.
So he read the design plans, initialed it. This is,
unfortunately, a very hard to see seal of the District
along with the engineer's seal and then M. Chen's
sign-off, the sane date.

And then this was t he sedi nent control and
wat er shed prot ecti on sign-off, so environnmental signed
off for erosion control on 4/20/04. It matches the
sanme initials and date on the back of the application
form as well as the sedinment control over here, the
sane date and initials were signed. So it was
thoroughly reviewed by DCRA for zoning, for
structural, for environnental. Al this was done

before the permt was issued for the retaining wall.
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Al right. Can you hear nme now? 1Is this
going tointerfere? No. Al right. Al right. Now,
|"mon to nmy second sunmary and this i s our opposition
to the National Park Service. So to the extent that
the Park Service has adopted M. Carone's argunents,
| have already made ny points and | adopt the sane
points. It's a retaining wall. It doesn't violate
the WHOD and it is an exception under -- a clear and
unequi vocal exception under the Zoni ng Regul ati ons.

The Park Service has asked that the Board
incorporate the 4 foot height restriction in 2503.2
into 2503.3, and that has no basis in |law or fact
what soever . They would like you to rewite the
regul ations, but we are here to interpret the
regul ati ons as they exist.

My position is also that if the Park
Service has issues with alleged water or soil damage
to the park land fromthe retaining wall, relief to
this Board is inappropriate. It is our position that
the retaining wall does not encroach onto federa
property and, assumng it does, the Park Service's
relief liesin an action for trespass in another forum
not before this Board.

As | have already indicated, there is

significant precedent that other retaining walls

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

285

border federal park land in the District of Col unbia.
| am not naking the argunent that these retaining
walls are in the Wsley Heights Overl ay. They are
sinply very tall retaining walls that border right on
t he edge of federal park land and, in fact, their weep
hol es or pipes | eak, rel ease the water pressure right
into the stream and if they didn't, the retaining
wal s would have too nuch pressure and, obviously,
fall. So those are the four that we have al ready gone
t hrough very quickly.

Now, M. Ardon, during the construction of
the wall, was there a Park Service representative
nmoni toring the situation?

MR ARDON:.  Yes.

MR AGUGALI A: Do you renenber who that
was ?

ARDON:  Joe Kish
AGUAIA: M. Kish?

ARDON: Yes.

2 3 3 3

AGUCLI A:  And he was a nenber of the
Park Service?

MR ARDON:.  Yes.

MR, AGUGIA: Was he there from roughly
t he begi nning until the end?

MR. ARDON: Yes, he was.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

286
MR. AGUGAI A: Roughly how many tines?

MR ARDON: | didn't count, but he was
t here soneti nmes every week or every ot her week, but he
was there all the tine.

MR. AGUGAIA: Al right. Dd he indicate
to you that the wall was on federal property?

MR. ARDON: He never did.

BOARD MEMBER ETHERLY: M. Aguglia, ny
apol ogies for the interruption, but I want to be sure
|"m cl ear. When you say nonitoring the situation
could you be a little nore specific and nore detail ed
as to what you nean?

MR ARDON: Yes. He used to cone in and
check the progress, how high the wall was, howlong it
was going to take and check the steel fences for
erosi on around the park.

BOARD MEMBER ETHERLY: Ckay.

MR. ARDON: And, as a matter of fact, he
made us cl ean the park once, because it ran, you know,
sone of the steel fence fell, so he made us cl ean the
park. So he was there all the tinme nonitoring, making
sure we had everything with him

BOARD MEMBER ETHERLY: Ckay. And by al
the tine do you nean every day?

MR. ARDON: Every week. You know, naybe
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he m ssed a week here and there, but he was there
pretty much every week, sonetines every three or four
days.

BOARD MEMBER ETHERLY: Ckay. Thank you
Thank you, M. Chair.

MR AGUGAIA Al right. So ny position
is that since the Park Service nonitored the situation
on a regular basis that it'sreally unfair for themto
conme in at the tail end of the process after the wall
was built and then suddenly object. And in fact, you
will probably find that M. Kish will not be brought
forward as a witness by the Park Service in their
present ati on.

Sowith that, | have made ny basi c points.
Just to return to ny basic points, there is no
evidence that the wall is not a retaining wall. The
burden of proof is on the appellant. All the proof he
has submitted supports ny position that it is a true
retaining wall. Sinceit isatrueretainingwall, it
is exenpt from the yard restrictions under section
2503.3 and | have submtted case |aw that supports
that, and a review of +the |legislative history
indicates that they were -- retaining walls were
permtted as a matter-of-right in any part of the

yard. Again, all that information was submtted by
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M. Carone in one of his volunes, three volunes, and
it supports our position.

And lastly, the retaining wall does not
violate the Wesley Heights Overl ay. Again, it was
nmeant to go to FAR |ot occupancy and front yard
setback to |liveable residences, residences and
liveable structures, and that's throughout the
| egislative history. | thank you for your tinme and
consi derati on.

CHAI RPERSON GRI FFI' S:  Thank you very much.
Let's go right into Board questions. M. Hildebrand?

COW SSI ONER HI LDEBRAND:  Yes. Am | to
understand that if | were -- for exanple, if | owned
a piece of property like this and | wanted to have a
phenonenal view, that | could build a retaining wall
that matched ny property description to an unlimted
hei ght, create a new ground plane and then build a
structure on it and that would be conpliant?

MR. AGUGAIA: The retaining wall is bel ow
the grade of the property. So therefore, in your
exanpl e, that would not work.

COWM SSI ONER HI LDEBRAND:  Ckay.

MR, AGUGLIA: So when you -- M. Ardon
when you exit the basenent of the Econom des' house,

what do you cone upon?
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MR. ARDON: Flat ground over the top of

t he retaining wall

MR AGUGI A: Al right. And you
virtually can't even see the retaining wall from --

MR,  ARDON: The retaining wall is down
| oner than the basenent part of the house.

COW SSI ONER  HI LDEBRAND: Ckay. But
you're saying that there is no restriction on the
hei ght of a retaining wall?

MR AGUGALIA: There is no restriction on
the height of a retaining wall, but | would say that
has to be taken into consideration of it being bel ow
gr ade.

COWM SSI ONER HI LDEBRAND:  So t he r et ai ni ng
walls that are on the front street, those are
restricted to height?

MR AGUGI A: Are they restricted to
hei ght ? No.

COW SSI ONER HI LDEBRAND: So there is no
hei ght restriction on retaining walls?

MR. AGUGAIA: In the Building Code there
is no height on the restriction -- there is no hei ght
restriction on retaining walls, only that it ensures
stability.

COMM SSI ONER  HI LDEBRAND: Ckay. Thank
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you.
CHAI RPERSON GRI FFIS: Ms. Mller?
VICE CHAIR MLLER | just want to make
sure | understand you correctly. 1Is it your viewthat

retaining walls are not subject to zoning in the
District of Col unbia?

MR. AGUGA.I A: Not subject to zoning. I'm
saying that there is an exception in the Zoning
Regul ations for retaining walls. They can be pl aced
inany part of the yard, and that the only restriction
is that they nmeet the Building Code and the Buil ding
Code requires that they be -- that they can carry the
| oad.

VICE CHAIR MLLER. They are subject to
t he Buil di ng Code?

MR. AGUG.I A: Subject to the Buil ding Code
and the Building Code that | have attached as an
exhibit sinply says that the retaining wall nust
ensure stability.

VICE CHAIR M LLER So how are they
subj ect to zoning review? For instance, you said that
it was signed off on for zoning, that the retaining
wal | was signed off, and |I'm wonderi ng what kind of
zoni ng review woul d that have entail ed?

MR AGQUGAIA Well, in that sense, none,
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because the Zoning Adm nistrator has said that he
could not read the Building Code and that is why it
was signed off by structural, by M. Chen. So M.
Chen reviewed the design plans, as evidenced by his
initials and the stanp that's hard to see on the cover
on the design plans, and then signed off for
structural

So it nust be taken as a whole. So once
the three approvals were net, then the permt was
i ssued. So the permt could not have been issued
until the zoning, the environnmental and the structural
were signed off. So you will see in my Exhibit No. 6,
zoning signed off on April 22" erosion April 20"
stormwater April 5'" structural April 23 and then
the actual permt was not issued until April 23 So
it's a conprehensive process, but you are right.
Zoni ng cannot say it neets the Building Code. That's
why they have a structural engineer.

VICE CHAIR M LLER: ["'m not saying |I'm
sayi ng anyt hi ng, maki ng a judgnent on that, but | just
want to understand what you're saying, and from what
| hear is that zoning sign-off wasn't a sign-off on
the retaining wall for zoning reasons in particul ar.
It was sign-off on all the other things together. |Is

that correct?
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MR AGUGLI A: Well, | think the zoning

sign-of f was on 2503.3. They basically said is this
a retaining wall? They said yes. Therefore, a
retaining wall can be --

VICE CHAIR M LLER. Who said yes?

MR AGUGI A Well, zoning nust have.
O herwi se, they couldn't have signed off on it. So
first things first. |Is this a retaining wall? Yes.

Therefore, it falls under the exception of 2503. 3 t hat
retaining walls can be placed in any section of the
yard.

VICE CHAIR M LLER  Ckay.

MR. AGUGAI A: Structural says it neets the
Bui l ding Code. All right.

VI CE CHAIR M LLER: Then ny ot her question
is you nade a statenment that there is no evidence,
that this isn't a true retaining wall. Wat kind of
wal | wouldn't be a true retaining wall? Do you have
any idea? |Is there any such thing? As long as it

hol ds up with respect to stability, is there any ot her

criteria?

MR AGUGLIA  Wll, let's say it has to
have an anchor. |If it doesn't have an anchor, then --
an anchor pulls it. In our case, the geogrids pull it

t owar ds t he Econom des' property. Sone have dead nen,
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they call them but it's something that, in addition
to the wall, pulls back so it's just not the wall
hol ding up the dirt.

So a retaining wall, in order to be
properly constructed and pass a Buil ding Code, has to
have this geogrid or this anchor and that is why |
respectfully submt that M. Carone's di scussi on about
the dirt and the geogrids naking it a walled platform
or a terrace or whatever you want to say i s obviously
wrong and that is why no expert would testify on his
behal f. H's expert submtted statenents that says it
is a retaining wall.

So if the dirt is not part of the
retaining wall and it's nore than 30 percent or 50
percent of the | ot occupancy, virtually every house in
Wesl ey Heights woul d flunk the test, because the back
yard is filled with dirt. So you just don't say it's
not a retaining wall because it has got dirt and an
anchor. Every retaining wall has dirt and an anchor
with the wall in order to be properly constructed.
Hi s expert saidit. M experts have said it. That's
what it is.

BOARD MEMBER ETHERLY: But you would -- |
think, to an extent, your discussion kind of invites

the circularity of it seemngly. | nean, perhaps the
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guestion kind of begs is there a point at which a
retaining wall could ever be a structure? But let ne
hol d that off, because | think that's perhaps the big
guestion that you kind of struggle with. Wen does a
retaining wall stop being a retaining wall and becone
sonet hi ng el se?

You referenced t he West Virginia case and,
if I'"'m not mstaken, you're conmng back to the

reference, to the Ranson vs. Cty of Charl eston case,

that was cited in the appellant's brief, which is
Exhibit 21-A at page 47. | haven't taken an
opportunity to ook at the facts of that particular
case, but | wanted to neverthel ess kind of just walk
through a little bit of what you kind of alluded to
where, in that particular case, it sounded as, based
on your exploration of it, that essentially you had
dirt that was pushed up to the edge of a structure
just to get the benefit of calling it a retaining
wal | .

MR, AGUGALI A: Exactly.

BOARD MEMBER ETHERLY: To an extent,
before you start --

MR AGUGLI A0 Yes.

BOARD MEMBER ETHERLY: Because | want you

to kind of hear where I"'mgoing. To an extent, part
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of the argunment here that | kind of am parsing out of
the appellant's case is there is a whol e bunch of dirt
her e under or behind the retaining wall that came from
somewhere, but perhaps didn't necessarily start as a
natural condition there on the subject property.

The dirt is now there. You now have a
wall behind it. So to an extent, it's alnost |ike
what came first, the chicken or the egg? If you
hadn't put the dirt there, you wouldn't need a wall,
but because you put the dirt there, you now need a
wall to hold it all up.

So perhaps I'mstill struggling with why
isn't this necessarily the Ranson case? | nean, help
me kind of distinguish that alittle nore, because if
you put that together with where M. Hildebrand' s
guestion was going, is there any possible end to the
madness, if you will? So conceivably, a retaining
wal |, you know, could rise to the sky with no end. |

mean, help ne kind of work through that alittle bit.

MR AGUGI A Well, inny particul ar case,
as we have said, theretaining wall is bel owgrade, so
it's not an issue here. | realize that you have a

hypot hetical problem about how high can you go.
Renmenber in the West Virginia case, they never filed

an application for a retaining wall.
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They just put up -- ny recollection is,
because | read it this norning, they put up a fence.
It was beyond the height restrictions and their first
statenent was oh, we need it for naybe the kids and
then maybe the dog or vice versa. And then an
engi neer said just throwsone dirt up next toit, cal
it a retaining wall, then we'll file an application
for a retaining wall.

Here there was no such deception. From

the start, the application for a building permt with

the plat showed it right on the boundary Iine. | t
showed it within the 25 yard rear yard setback. It
showed it within the 8 yard -- the 8 foot, I'msorry,

the 8 foot side yard and the 25 foot rear vyard
set back. So everyone knew exactly where this was and
they submitted a design plan showing it to be a
retaining wall.

BOARD MEMBER ETHERLY: But perhaps just
because you, shall we say, kind of gave notice that
you were putting this there, does it still necessarily
take on a different nature because there wasn't
necessarily this mountain of dirt that you had to hold
back originally or initially?

| understand the point that you' re maki ng,

but alittle bit of what |I'mstruggling with, and part
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of it is hypothetical and kind of just trying to parse
out what the limt is of this, but part of it is |
think the practical question of because this isn't
necessarily a condition that originally occurred on
the property in terms of this nountain of dirt or
mat eri al that you have to hol d back, where is -- maybe
a better question is so you would not envision any
kind of circunstance where this becones sonething
other than a retaining wall?

MR AGUGLI A Vell, let me answer the
guestion this way. | mean, going back to the nodel,
you see how the property is steeply sloped and you
have to cone into the property, down a certain sl ope,
| would say is a practical matter. No one is going to
build a large retaining wall in the back of their
house so they can't see out. So there are a |ot of
practical considerations neaning it's above their
wi ndows. No one is going to want to | ook out a wi ndow
and see or, basically, block their entire view

BOARD MEMBER ETHERLY: | nmean, | guess
what | beg is if I'"'ma property owner, a prospective
property owner or a property owner, and |I' mconfronted
with the possibility of having this chasm or this
ravine right at the rear of ny property, to an extent,

you know, whatever the Latin phrase is, you know,
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buyer beware, it's there and that's what you're kind
of stuck with.

If we are to accept your argunent, does
that then allow anybody to purchase a property that
happens to have a ravine in the back, sonmething that's
naturally occurring, but I"m going to truck in red
Vermont dirt. | love red Vernmont dirt. ' m not
trying to speak pejoratively about Vernmont dirt, but
| love it. I'mgoing to bring truckloads in of it and
create a backyard and put a retaining wall at the end
of it to hold it all up and together.

That woul d be an accept abl e out cone under
t he Zoni ng Regul ati ons accordi ng to your
interpretation, correct?

MR. AGUGAIA: That is exactly correct.

BOARD MEMBER ETHERLY: Ckay.

MR AGUGLI A1 Yes.

BOARD MEMBER ETHERLY: Ckay.

MR. AGUG.I A: In fact, why do we get here?
This is a famly. This is their house. They want to
live init. |If you recall the prior -- you know, he
has got the old house and the steeply sloped terrain.
Everyone can see it was unusabl e and steeply sl oped.
That was conceded early on. No one has nade any

objectiontothat. So thisis afamly that wants to
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live in it. This is not a spec house. They have
three children. They wanted to have a useable
backyar d.

The reason that they could not use the
existing dirt there was because, as M. Ardon
testified, it didn't neet the proper Buil di ng Code for
conpactable soil. It had to be clean soil that was
readi |l y wat er absorbent, so there is not a build-up of
wat er underground, which would cause the wall to
falter.

BOARD MEMBER ETHERLY: GCkay. kay. Thank
you. Thank you, M. Chair.

BOARD MEMBER MANN:  What was the --

CHAI RPERSON GRI FFI'S:  Ch, M. Mnn?

BOARD MEMBER MANN:  You showed us severa
exanples of retaining walls presumably in northwest,
t he northwest quadrant of the District, | guess?

MR AGUGAIA: That is correct.

BOARD MEMBER MANN: l"'m not entirely
certain what the purpose of show ng us those exanpl es
wer e.

MR AGUAI A: The Park Service has said
that this wall is setting a precedent, which nust be
stopped, because they are building retaining walls

al ong the edge of park |and and they cast shadows or
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encroachnments and ny point is that there are many. W
have shown at |east four. | think with sone other
time, although the Board would probably not want to
view it, this is just one of nany throughout the
entire city. These were just done in the northwest
guadr ant .

BOARD MEMBER MANN: But was every
retai ning wall that you showed us adj acent to Nati onal
Park Service property?

MR AGUGLI A: Yes, G over Archibald Park.

BOARD MEMBER MANN: There were retaining
wal l's on the front of hones in sone of the exanples.
Were t hose adj acent to National Park Service property?

MR AGUGI A The one that was in the
front, the park land is behind it. That's very cl ose
to the Econom des' property, but it's not fronting on
park | and.

BOARD MEMBER MANN: So the only value in
seeing those for us was to show that there are
retaining walls adjacent to National Park Service
property?

MR. AGUGLIA: Correct. They are on the
edge as ours is. They are on the edge of federal park
| and and they have spouts that cast water into the

park |l and creeks. @ over Archibald Park is on the one
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i nvol vi ng Cat hedral and New Mexi co.

BOARD MEMBER MANN. Ckay. So it wasn't
meant to say that zoning had allowed these in the
past ?

MR. AGUGAI A One would think that zoning
had allowed them in the past. O herwi se, they
couldn't have been built.

BOARD MEMBER MANN:  So t here was nore than
one purpose in your showi ng us those then. | nean
you wanted to show us --

MR AGUGLI A0 Yes.

BOARD MEMBER MANN: -- exanpl es al ong t he
Par k Servi ce.

MR. AGUGAIA: Yes. Please, yes.

BOARD MEMBER MANN:  You wanted to show us
that zoning allowed those in the past?

MR AGUGELI A Correct. Yes, you are
correct. So these are exanples of where retaining
walls for many years have been considered by the
District as part of |andscaping and they fall under
t he exception and, as long as they neet the Building
Code for ensuring stability, they are allowed. So
yes, there is a dual purpose, on the edge of the
federal park land as well as an indication that this

has been signed off many tinmes in the past as neeting
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t he Zoni ng Regul ati ons.

BOARD MEMBER MANN: Ckay. Thank you

MR. AGUGAI A: Thank you.

BOARD MEMBER MANN: But just to continue
on that for just a second, didn't you also testify
t hough that you weren't aware of when many of these
retaining walls were built, and that sonme of them
probably predated the Zoni ng Code?

CHAI RPERSON GRI FFI'S:  That was sonewhat
t he objection that was being brought up.

BOARD MEMBER MANN: Ri ght.

CHAI RPERSON QR FFI' S: About t he
yout hf ul ness of these inmages, but go ahead.

MR AGUGLI A: I have not checked the
dat es, except the one on Dal e Carlia Parkway, which is
on the edge of park property with the | arge weep hol es
that was built in the last tw years.

COW SSI ONER HI LDEBRAND: | see. | have
two questions for you. At 1541.3 where it outlays or
the purposes of the Wesley Heights Overlay District
are, and particularly Item C, to preserve existing
trees, access to air and |ight and a har noni ous desi gn
and attractive appearance of the nei ghborhood.

How do you respond to that relative to the

proposed retaining wall?
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MR AGUGELI A Ri ght, right. In that

| anguage there is no prescription or proscription,
what ever the word is, no proscription from cutting
down trees. In fact, the legislative history says
that trees can be cut down. Aesthetics, it's
i npossi ble to get into aesthetics. That nmeans | don't
like the way your house is designed versus anybody
el se's house. | found that that provision was,
basi cal | y, neani ngl ess.

COWM SSI ONER HI LDEBRAND: Ckay. In your
Exhibit 10 --

MR. AGUGIA: Again, toreiterate on that,
the three tests of all the legislative history behind
it was FAR | ot occupancy and front yard set back.

COWM SSI ONER HI LDEBRAND:  Ri ght .

MR. AGUGAI A: That was the purpose.

COWM SSI ONER HI LDEBRAND: I n your Exhi bit
10, as you surveyed these walls, how many walls did
you find that were in excess of 10 feet in height?

MR AGUGLI A: In excess of 10?7 Well, the
directions | gave the paral egal were, essentially, in
excess of 4, because M. Caronme's position was
anything higher than 4 feet above grade, in his
position, was illegal.

And in fact, we have shown in one of our
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exhibit's M. Carone's house and the rear vyard
retai ning wall and under the Zoni ng Regul ations, it is
| egal . It's roughly between 6 and 8 feet. Do you
have a picture of that? This is M. Carone's
property. This is his backyard. There is his
retaining wall. M. Ardon, how high was that
retai ning wall roughly?

MR ARDON. 7 to 8 feet fromthe top of
the street.

MR. AGUGIA: Now, there is his garage in
the -- his garage door seens to be open. It's bel ow
grade and, therefore, perfectly consistent with the
Zoni ng Regul ations, in ny opinion, but it flunks his
own test that it cannot be nore than 4 feet high
measured fromthe | owest grade of the property.

COWM SSI ONER HI LDEBRAND:  Woul d you say,
based on your survey, that the typical height of
retaining walls in Wesley Heights is between 0 and 10
feet?

MR AGUGLIA: Wll, here is part of the
problem | gave strict instructions that they could
not go into the backyard of any property at any tine.
Basically, the survey shows there are 367 hones, 109
had retaining walls. O 109 that had retaining walls,

27 were in excess of 4 feet in height. And again,
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was going with the Carone test. Ckay?
COW SSI ONER HI LDEBRAND:  But | ooki ng at

your survey, how nmany of those were over 10 feet in

hei ght ?

MR, AGUGAIA It appears to be a handful
at nost.

COW SSI ONER  HI L DEBRAND: Ckay. Thank
you.

BOARD MEMBER ETHERLY: Let ne, if | coul d,
M. Chair, and perhaps with the picture in mnd there.
As | have taken a | ook at the Ranson case that was
cited in the appellant's materials, | perhaps don't
want to invite discussion, but just so you have a
sense of kind of what |I'm struggling wth. The
factual discussion of the court doesn't go into as
much detail as | would like to, but what's interesting
about that case and once again, of course, | forget ny
| aw school termfor it, it's of course not binding on
t hi s body or anybody here in the District of Col unbi a.

But what's interesting about that case is
the court does attenpt to get at this issue of sinply
bringinginfill dirt to deal with a depression in the
| andscape, so to speak. And in that particul ar case,
that was found to be sonething alittle different from

what is otherwise understood in that particular
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setting as a typical, and this was the | anguage of the
court, a typical retaining wall, which in that
particul ar case was | ooki ng at the BOCA Codes as they
existed in 1993, "Awall designed to resist a | ateral
di spl acenent of soils and other materials."

And |I'm not suggesting that for our
definition here, but just in terns of the definition
that was enployed in that particular case. "' m
wondering that as you | ook at sonmething |like this here
that's pictured and the piece that is the subject of
the instant appeal before us, is there a distinction
in that this is sonething of a nore naturally
occurring condition?

And | want to be careful here, because |
don't want to necessarily try to, you know, work
through a test that adds some sense of, you know,
nat ural ness to sone organi c requirenent. But | think
part of the discussion is much of the retaining wall
that is at issue hereis artificial in sone sense, and
so what you're essentially tal king about is not a wall
to ensure against the lateral displacenent of soils
and other materials, but it's essentially a perineter
wall that is nmeant to sinply, you know, provide a
boundary for the subject property that seens to be a

little bit of the nessage in that Ranson case.
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Once again, West Virginia, you know, far
away, great place to go for a weekend to a cabin, but
beyond that perhaps, you know, not binding on this.
But that's a little bit of what I'm struggling wth.
And as | look at that picture and contenplate the --
not structure, the thing that's at issue here, that's
alittle bit of what I"mstruggling wth.

MR AGUG.I A: Well, two quick points. One
is, again, as | read the Ranson canme, it was a
conpl ete ruse. They built a fence higher than |
believe the height restrictions had allowed and they
said it was for their kids and for their dog and then
they said no, this doesn't conply. They never filed
an application for a building permt. And then they
just threw sonme dirt up, pretended it was a retaining
wall. It had no anchors, no application.

BOARD MEMBER ETHERLY: Ckay.

MR AGUGI A: It was just a joke.
Renmenber, in our case he i ntended to use the sanme soi l
that was there, except it didn't neet Buil di ng Codes,
because it was not fine enough. It had to be -- the
soil had to be --

BOARD MEMBER ETHERLY: So you did sone
additional thing to it?

MR  AGUGALI A Yes, it had to be tested
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before it was even brought in, period. And then it
had to be tested as it was conpacted. But under your
scenario then, if | want to | andscape ny backyard and
anything over 4 feet under M. Carone's theory is
going to be illegal under the Zoning Regs even t hough
t he Zoning Regs say there is an exception for --

BOARD MEMBER ETHERLY: For retaining
wal I's. Okay.

MR. AGUG.I A: Right. So maybe what you're
fightingwithis the | anguage. | feel you' re fighting
with the existing |l anguage that's there and i f you or
M. Carone or the Wesley Heights Overlay or the ANC
feels that it's too broad, then the directionis to go
to the Zoning Comm ssion and get a text anendment.

BOARD MEMBER ETHERLY: Okay. And | think
that's an inportant point. If 1'"m struggling with
where is the limt here, where is the outer boundary
of this thing, it's not necessarily -- your position
woul d be it's not necessarily the place or the forum
totry to sort that out here and i npose or shoehorn a
[imt in. It needs to be worked out with M.
Hi | debrand and his col | eagues rat her than torturously
wor ked out in this particular process.

MR. AGUGAI A: Thank you.

BOARD MEMBER ETHERLY: (Okay. Thank you.
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Thank you, M. Chair.

CHAI RPERSON GRI FFIS: Ms. Mller?

VICE CHAIR M LLER | just have one
guestion, M. Aguglia.

MR AGUGAIA:  Yes, ma'am

VICE CHAIR M LLER  You have a few tines
made reference to the legislative history of the
Wesl ey Heights Overlay District.

MR AGUGLI A1 Yes.

VICE CHAIR M LLER  You know, basically
going to the FAR, the | ot occupancy and the front yard
set back.

MR AGUGAIA:  Correct.

VICE CHAIR M LLER: And | can see in the
regul ations that that's the nost specific parts of the
overlay. But I'mwondering just for nmy know edge, did
you put anything in the record with respect to the
| egi sl ative history?

MR AGUGI A: M. Carone submtted the
entire legislative history, all the petitions | eading
up to it, the Zoning Comm ssion's report. And of
course, the nost inportant thing is what the Zoning
Comm ssion said when it anended the regs and they
tal ked about residences and |iveable structures as

they related to the three itens we just discussed, and
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then said there had to be a conprom se and that tree
cutting was not going to be prohibited and they could
have i npernmeabl e surfaces, such as tennis courts and
swi nming pools and it's all there.

VICE CHAIR M LLER: Thank you.

MR. AGUGIA: Al right. The legislative
hi story of section 2503 was subm tted by M. Carone on
March 14, 2005 and t he Wesl ey Hei ghts Overlay on March
30, 2005, you know, virtually every document in that
particul ar Case 90-5.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S: She read it soneti ne
agointheinitial subm ssion, but we'll re-reviewit.
Good. Fol | ow-up questions? Anything else? Let's go
to cross.

MR. CAROME: (Good afternoon, M. Ardon.

MR. ARDON: Cood afternoon.

MR. CAROVE: Since we have it up on the
board, did you view that area behind ny house
your sel f?

MR ARDON:  Yes, | did.

MR. CAROVE: Do you know whet her the wal |
is holding up dirt that was there before the wall was
built or not?

MR,  ARDON: | didn't walk in your
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property. | looked fromthe street. | nean, | can't
see what's behind the wall. 1It's all canouflaged with
all the vegetations in front of it.

CHAI RPERSON GRI FFI'S:  You don't know when
the dirt was placed behind that wall?

MR, ARDON:  No.

MR. CAROME: For exanple, you don't know
whet her the driveway was carved into the hill there
and so in order to carve the driveway in, you had to
put walls on either side of the drive in order to hold
the dirt that was there up? You don't know that,
right?

MR, ARDON:  No.

MR. CAROME: M. Aguglia, you said that
t he Economi des' intended to use, wanted to use, the
dirt that was there and they only brought in different
dirt because they needed to use a different kind of
dirt. 1Is that right?

MR AGUGALI A: ['"'m the |awyer. You're
cross exam ning the w tness.

MR. CAROMVE: But did sonmeone testify about
that? Al right. M. Ardon, I'll ask you, because
didn't hear you testify about that. | only heard M.
Agugl i a tal k about that. How nuch additional dirt was

brought in?
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MR ARDON: A few hundred trucks.

MR CAROME: A few hundred trucks?

MR ARDON:.  Yes.

MR. CAROME: How many trucks of dirt were
renmoved?

MR ARDON: It's hard to tell, 150, 100.
It's hard to tell. | nean, they were all hourly rate
trucks. | nean, they were not pay by |oad, so -- but

it was | ess than what was brought in if that's what
your question was.

MR. CAROVE: Yes. There was a lot nore
dirt brought in than was taken away. |Is that right?

MR ARDON:.  Yes.

MR CAROME: Was it 10 tines nore dirt
brought in than taken away?

MR, ARDON:  No.

MR. CAROME: M. Ardon, of the walls you
observed, the retaining walls you observed in the
nei ghbor hood, how many of them were in the required
rear yard of a property? Do you have any idea?

MR, ARDON: No, they were all next to
parks out of the ones | | ooked at.

MR. CAROVE: You only | ooked at wal | s t hat
were next to parks?

MR, ARDON: Yes.
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MR. CAROVE: What about the -- there were

pi ctures of walls that were on the front streets. D d
you | ook at -- was that you who | ooked?

MR. ARDON: There was one, yes.

MR. CAROVE: You | ooked at how many of
t hose?

MR ARDON: One.

MR. CAROVE: You | ooked at just one of
t hose?

MR ARDON:.  Yes.

MR. CAROVE: All right. D dyou find out?
As to all the walls you | ooked at, do you have any
i dea whether a permit was issued for the building of
that wall?

MR ARDON: No, | don't.

MR. CAROVE: As to all the walls you
| ooked at, do you have any i dea whet her a vari ance was
i ssued for the building of that wall?

MR ARDON: No, | don't.

MR CARQOVE: Were sonme of those walls
outside the R 1-A area?

MR ARDON: | wouldn't know.

MR CARQOVE: Sone of those walls were
adj acent to high rise apartnment buildings. Is that

right?
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MR, ARDON: Yes.

MR.  CAROVE: Do you know why the
Econom des' put up this structure?

CHAI RPERSON GRI FFI'S: What' s t he rel evancy
of that?

MR ARDON: | don't know. | can
specul ate, but | don't know exactly what it was.

CHAlI RPERSON CRI FFI S: | wouldn't. | t
woul d probably waste all our tine. Ckay.

MR.  CAROVE: Was the purpose of this
structure to create a |l evel area outside of the house
that they could use?

MR. ARDON: | believe so, yes.

MR. CAROVE: Was a wall needed to hold up
any dirt or other substance that was already on the
property?

MR. ARDON:. | think so, yes.

MR CAROVE: Let ne restate that. 1Is the
wal | here that has been built, the structure that's
been built, is that holding up any dirt or other
material that was on the site before the wall was
built?

MR. ARDON: Yes, it is holding -- other
material ?

MR, CAROVE: Yes.
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MR ARDON:.  Yes.

MR. CAROME: What is it holding up?

MR ARDON: Gravel.

MR. CAROME: And where is the gravel ?

MR. ARDON:. It's the drai nage that goes at
the wal | .

MR. CAROME: Al ongside the wall?

MR ARDON:.  Yes.

MR. CAROME: Right. So but it is -- I'm
asking a different question. |Is there anything that
the wall is holding up that was already on the

property before the wall was built?

MR ARDON: Dirt.

MR CAROME: \hat dirt?

MR. ARDON: The dirt, sonme of the dirt was
used that they had in the property.

MR. CAROME: All right. Just |ooking at
the nodel, is it right that the grade |evel of the
property before the wall was put up at the rear of the
property was, approxi mately, at the bottomof -- where
t he bottomof the wall -- where the visible bottom of
the wall now is?

CHAI RPERSON GRI FFI'S: | think we ought to
tread lightly in using your nodel. He didn't testify

to your nodel. Do you want to use sone of the
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testinmony and evi dence that he referred to or what are
we trying to establish here, where the base original
grade was before the construction started?

MR. CAROME: Yes. | nean, for exanple,
t he suggestion that -- he has suggested that this is
hol ding up dirt that was already there, it would have
been dirt that was already there, except they would
have exchanged it. [|'mmaki ng the point that that was
-- the area that is surrounded by the wall was an
entirely enpty cavity beforehand.

CHAI RPERSON GRI FFI'S:  Okay.

MR CAROME: And it's inconsistent with

the evidence, the testinony he was trying to give

here.

CHAI RPERSON GRIFFI'S: | fully understand
your point. 1'mjust not sure you' re going to nmake it
with that. |'mnot sure that everyone on the Board is

going to understand it plus your nodel is a cutaway,
is it not? Wiere is the adjacent grade? You get ny
point. | don't want actually answers to any of these,
because | think we're just stepping all too far. |
woul d think it would be better off if you use sone of
the evidence that he spoke of of what or sonehow
pointed to his testinony to establish what was there

and what was not there.
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MR. CAROME: Al right.

CHAI RPERSON GRI FFI'S:  Ckay.

MR.  CAROVE: Thank you. There was
testinmony either from M. Aguglia or M. Ardon, |
can't renenber who, as to the Econom des' wanting to,
you know, have a liveable land for their famly and
chil dren.

Is it correct, M. Ardon, that the
Aguglias lived at that property for upwards of 10 or
12 years beforehand, had their children and sone of
their children are grown up?

MR. ARDON: | don't know about that.

MR. CAROME: |'mjust asking a question.
Do you know whet her that's correct or not.

MR. AGUGLI A: The Econom des, please.

MR CAROME: |'msorry, did |l --

MR. AGUGALI A:  You said Agugli as.

MR. CAROVE: | strongly apol ogi ze. Let ne
restate the question.

CHAlI RPERSON CRI FFI' S: That's all right.
We under stand the question.

MR. CAROVE: Well, but just so the record
is clear if that's all right. Is it correct, M.
Ardon, if you know, that the Econonides lived in that

house for, approxinmately, a decade beforehand doing
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this work and that sone of their children are already
either in college or out of college?

MR. ARDON: | wouldn't know. | got there
back in June.

MR. CAROME: M. Ardon, you nentioned the
geogri ds. Do the geogrids that were put into this
structure, do they go back as far as the Ryan plan
said they should go back?

MR. ARDON: Yes, they do.

MR. CAROVE: Wien you took notes on the
hei ghts of walls, did you make any notes of then?

MR. ARDON:. Not particularly, no.

MR.  CARQVE: How did you renenber the
hei ghts of the walls?

MR,  ARDON: Because | only |ooked at a
few.

MR CAROME: You tal ked about a house at
4815 Dexter Terrace, |'msorry, Dexter Street. Can we
put that back up? Do you know, M. Ardon, sitting
here today whether the wall in the center of that
structure, I'msorry, the wall in the center of that
pi cture, how close that is to the lot |ine?

MR ARDON: | don't know. | never went
inside the property. | seen it fromthe street.

MR. CAROME: So you don't have any idea
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how close that is to the lot |ine?

MR. ARDON: | don't know exactly where the
property line is.

MR. CAROVE: Al right. So you don't
know, for exanple, whether that's within 10 feet of
the lot line or not. |Is that right?

MR ARDON: | don't know.

MR CAROVE: Your answer was you don't
know?

MR. ARDON: | don't know, yes.

MR. CAROVE: And do you know how hi gh the
preexi sting grade was behind that wall before that
wal | was built?

MR ARDON: No, | don't.

MR. CAROVE: Do you know whether a permt
was issued for that wall?

MR ARDON:  No, | don't know.

MR. CAROVE: Can we go back a couple of
pi ctures, please, forward a couple, this one. Do you
know where this picture is that we're | ooki ng at, what
that is, what the address for that is?

MR. ARDON: | don't know what the address

MR. CAROME: And, M. Aguglia, do you?

MR AGUGLI A: Yes, that's New Mexico
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Avenue, 2801 New Mexico. | believe it's attached to
our exhibits that | handed out. It's one of the
attachnents.

CHAI RPERSON @RI FFI S: 2801 New Mexico
Avenue, Col onnade Apartnents, borders d over Archi bal d
Par k.

MR. CAROVE: Could we go to the picture of
the wall that is the old wall that's near the front of
t he Econom des' residence? M. Ardon, do you recall
testifying about this wall?

MR ARDON:.  Yes.

MR. CAROMVE: Now, do you know behi nd t hat
wall -- do you know how high the wall is from the
ground above that wall or behind that wall?

MR. ARDON: | never been on the ot her side

of the wall.

MR.  CAROME: Let ne ask you. Just a
second. |"'m going to -- just for the record, |I'm
going to ask M. Ardon. I'mgoing to present to him
a picture of this wall from the other side. It is
Exhibit F. 1'msorry, it's part of Exhibit Gto ny

third affidavit filed shortly before the | ast heari ng.
It's the same. It's the very sane wall here just from
a different side.

CHAI RPERSON GRI FFI'S:  For what purpose?
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MR. CAROME: To nmake the point that this

wal |, al though shown fromthis side, | ooks Iike it was
up to 10 or 12 feet above grade and that, in fact,
it's very clear fromthe other side that it's no nore
than 5 or 6 feet above grade and that, basically, this
was a driveway that was carved out to --

CHAI RPERSON GRI FFI'S: | under st and.

MR. CAROVE: And the point is that the
Bui | di ng Code hei ght restriction says that the height
of a fence wall is to be neasured froma grade on the
hi gher si de. And so here, the preexisting grade
obviously was higher. | would just like to -- it's
already in the record at ny Exhibit F if the w tness
has no know edge. I[t's just this is not a 10 foot
hi gh retaining wall.

It's a 4 or 5 foot height retaining wall,
because t hey dug down and that's a big difference than
her e wher e you have, obviously, created a big el evat ed

platform from sonething that wasn't there, so a |ot

like ny driveway where we took -- where there was a
hill carved out. You put a wall on either side
That's a below grade retaining wall. This is not a
bel ow grade retaining wall. That's ny point.

CHAI RPERSON GRI FFI' S:  Ckay. | don't think

we need to go any further.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

322
MR. CAROME: Ckay. Thank you.

CHAI RPERSON Rl FFI S: And that was
probably worth nore than him | ooking at the picture,
wasn't it?

MR AGUGIA: | would al so point out that
the retaining wall is lower. The retaining wall at
issue is lower than this retaining wall.

MR. CAROME: M. Ardon, have you had any
training at all in survey work?

MR ARDON: No, | don't.

MR. CAROME: Are you a surveyor?

MR. ARDON:  No, |'m not.

MR. CAROME: The Tate residence that you
referred to, is it correct that the top of the

retaining wall here and the platform structure, the
so-called retaining wall, is it correct that the top
of that is higher than the roof of the Tate's house?

MR ARDON: It | ooks to be about the sane
pl ane as you | ook fromthe top.

MR CAROME: Yes. So fromtheir kitchen
wi ndow, for exanple, the Tates | ook out at this great
big wall. 1Is that right?

MR. ARDON: | would say so, yes.

MR.  CAROVE: Wio is the person who was

present from Speci ali zed Engi neering every singl e day
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when testing was done, as you testified?

MR. ARDON: They had different persons.
It was not the sane person every tine.

MR. CAROVE: Who were they? \Wat were
t heir nanes?

MR ARDON: One was Joe. | can't renmenber
the nanme of everybody and there were different guys
comng |ike one week at a tine.

MR. CAROME: Ckay.

MR. ARDON:. They woul d just keep swi tching

all the tine.

MR CAROME: How many?

MR ARDON: A handful .

MR CAROMVE: Mdre than five?

MR. ARDON:  About five.

MR.  CAROME: Can you renenber the | ast

name of a single one of then?

MR ARDON: No, | don't. | never asked
themtheir |ast nane.

MR. CAROME: Can you renenber the first
name of anyone ot her than Joe?

MR, ARDON:  No.

CHAI RPERSON GRI FFI'S:  What's the point?

MR. ARDON: Joe was the one that was there

nmost of the tine.
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CHAI RPERSON GRI FFI'S: Do you want to know

their nanes? kay.

MR. AGUGIA: The salient point is that
t hey gave a seal

CHAI RPERSON GRIFFI'S:  Yes, that's okay.
Let's keep going with the questions.

MR.  CARQOVE: Thank you. Does the
structure here cover an area of the yard that is nore
than just the area that is directly below them the
mesa bl ocks?

MR ARDON:. | --

MR. CAROVE: Let ne ask it another way.
Geogrids, they extend out into the yard, right?

MR ARDON:.  Yes.

MR.  CAROVE: And are they part of the
structure?

MR. ARDON: Yes, they are.

MR,  CAROME: But part of the retaining

wal | ?

MR. ARDON: Yes, they are.

MR. CAROME: As you call it, you call it
a retaining wall, right?

MR. ARDON: It's retaining.
MR. CAROVE: Do you know whet her the DCRA

in permtting this structure considered the geogrid
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| ayers as part of the structure or not?

MR ARDON: | don't know.

MR. CAROME: Shoul d they have?

MR. AGUGAI A Objection. That's an unfair
guesti on. He is asking himif he knows what DCRA
t hought during the regulatory process before he even
cane onto the scene to build the wall.

CHAI RPERSON CGRI FFI'S:  Understood. | woul d
agree. Move on.

MR. CAROVE: Exhibit 9. Could we put that
before the witness, M. Aguglia? This is Exhibit 9to
your subm ssion today. Have you ever seen that
before, M. Ardon?

MR ARDON:  Yes, | have.

MR. CAROME: And have you ever seen that
together with attachnments?

MR,  ARDON: No. | never actually paid
that much attention to it nmore than ny job is I'm
wor ki ng construction. My jobis to actually supervise
the wall as it's built and nmake sure we got permts
for it. | don't get into reading any of these. I
mean, it's not --

MR.  CAROVE: Did you ever, as you were
putting up this wall, |look at reports that Specialized

Engi neering prepared fromtheir daily visits?
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MR. ARDON: Yes, | did.

MR. CAROME: And where are those reports?

MR,  ARDON: They took them back to the
office to generate a data track for the certification
of the wall at the end.

MR. CAROME: So do you have them anynore?

MR. ARDON: No. They were given to the
owners and not to ne.

MR. CAROMVE: So the owners have them now.
s that right?

MR. ARDON: | assune they do.

MR,  CAROME: I will just reiterate the
request | have nade to you, M. Aguglia, several tines
to, please, provide us with those attachnents.

MR AGUGLIA: As | have said, | put two
sanples in the record.

MR CAROME: That's all for now.

MR. AGUG.I A: As a point of order, | would
ask that the Park Service choose one person to cross
exam ne. Two is not really fair, either their
attorney or M. Muirphy.

CHAI RPERSON GRI FFI'S:  Agreed. The Park
Service is represented, correct?

MR. BERNSTEIN:  Yes.

CHAI RPERSON CGRIFFI'S: Ckay. |Is the ANC
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going to cross also? Good. kay.

MR. BERNSTEIN. You can fill nme in along
the way. M. Ardon, can we talk a little bit about
M. Kish?

MR ARDON:  Yes.

MR.  BERNSTEI N: Do you know what M.
Kish's title is?

MR ARDON: No, | don't.

MR. BERNSTEIN. Do you know what his job

MR. ARDON:. | don't know exactly what his
title is, no.

MR. BERNSTEIN: Ckay. You don't know what
he does for the Park Service?

MR ARDON: No, | don't.

MR. BERNSTEI N: Ckay. M. Kish is a
boundary speciali st.

CHAI RPERSON GRI FFI'S: Okay. Wat's the
guestion?

MR. BERNSTEI N. Were you present while the
| eveling pad was installed?

MR ARDON:.  Yes.

MR. BERNSTEIN. Was M. Kish present while
the |l eveling pad was installed?

MR. ARDON: A few of the tines, yes. The
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| eveling pad was done in sections at a tine.

MR BERNSTEIN. So he was --

MR. ARDON: He seen maybe one or two.
don't know how many he seen.

MR. BERNSTEIN. How big were the sections
and where were they?

MR. ARDON. How bi g?

MR. BERNSTEIN:  Yes.

MR.  ARDON: I mean, it would go from5
feet to 30 feet. It would vary on -- depending on t he
grade or the el evation.

MR. BERNSTEIN: So he inspected this with
you and you showed him where the | eveling pad was?

MR.  ARDON: He did not inspect it. He
seenit. |I'msaying he seenit. He cane and seen the
| eveling pad, but he never actually canme in and
i nspected it hinself.

MR. BERNSTEIN: So he didn't know exactly
what the span of the pad was that he saw? He didn't
see the entire |leveling pad?

MR. ARDON: | don't know. | can't testify
to that, because |I don't know

MR. BERNSTEIN. Well, you just said that
he was with you and he only saw secti ons.

MR. ARDON: He would cone in and he woul d
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see sections of the wall being built every tinme he

cane in.

MR. BERNSTEIN. Ckay.

MR. ARDON: He was not --

MR. BERNSTEIN. Al right. 1 didn't ask
about the wall. | was just asking about the bel ow

ground portion.

MR ARDON:.  Yes.

MR. BERNSTEI N: The | eveling pad. How
much of that did he see built with you there?

MR ARDON: | don't renenber.

MR. BERNSTEIN. Okay. Okay. Did M. Kish
ever --

MR. AGUGAIA: M. Bernstein, just a point
of clarification.

MR, BERNSTEIN:  Yes.

MR. AGUAIA: M. Kish is a boundary line
speci alist?

MR. BERNSTEIN: He is the boundary line --
he is a boundary |ine specialist.

MR. AGUGLI A: Specialist.

MR BERNSTEIN: For the Park Service, but
we have other people that actually establish the
boundaries for the Park Service. He nonitors the

boundari es.
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Dd M. Kish ever talk to you about the
above ground portion of the wall?

MR, ARDON:  No.

MR BERNSTEI N: So he then, therefore
never approved it?

MR. ARDON: He never said. He cane and
| ooked at the progress. He never said anythi ng about
approving or disapproving anything. | don't think
that was in his job or anything.

VMR. BERNSTEI N: Ri ght. Ckay. Was M.
Ki sh monitoring or |ooking at the boundary while the
constructi on was goi ng on?

MR ARDON:.  Yes.

MR. BERNSTEIN. Ckay. Let'stalkalittle
bit about the leveling pad itself. So you have said
that you were present while the leveling pad was
constructed. How deep was the bottomof the | eveling
pad bel ow the original ground surface?

MR. ARDON:. It will vary dependi ng on the
el evation of the wall.

MR. BERNSTEIN: What is the deepest point
and what's the range of the variance?

MR.  ARDON: Maybe it will go from 24
inches to 32 inches.

MR. BERNSTEI N: So it was never deeper

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

331

than 32 inches, right?

MR. ARDON: Not that | can renenber, no.

MR. BERNSTEI N: kay. And the design
specifications for the |leveling pad, you're famliar
with those, | would assune.

MR, ARDON: Yes, yes.

MR. BERNSTEIN. What was the assunptions
with regard to the density of soil underneath the
| evel i ng pad? How dense should it have been in order
to support the wall at, say, 36 inches below the
surface and then again at 24? You said there was a
range.

MR ARDON: Yes. \What it is, it varies
depending on the type of soil we encounter after it
was bei ng dug.

MR. BERNSTEI N. And what di d you encount er
in ternms of soil density?

CHAI RPERSON GRIFFI'S: Wy do we need to
know t hi s?

MR. BERNSTEIN. It goes to the width of
the leveling pad and the encroachnent onto park
property and whether or not the Zoning Adm nistrator
shoul d have known fromthe docunents before himthat
there was going to be an encroachnment prior to permt

i ssuance.
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CHAI RPERSON GRI FFI'S:  And what woul d t hat

have been not in accordance with in terns of the
Zoni ng Regul ati ons?

MR. BERNSTEIN. The Zoni ng Adm ni strat or
had an obligation not to permt sonmething that
encroached on park property or anybody's property, for

that matter, and that was stated by Ms. Bell at the

| ast heari ng. There was no authority to issue a
permt that would cause an encroachnment. There was
information that indicated there would be an

encroachnent .

MR. AGUGIA: | have to object. This is
way beyond this witness' ability to testify. | nean,
the main point hereis if Kish thought it was over the
line, why didn't he say stop?

CHAI RPERSON GRIFFI'S: Al right.

MR AGUGLI A: He is the boundary Iine
speci al i st.

CHAI RPERSON GRIFFI'S:  Now, we're getting
into your rebuttal testinony there.

MR AGUGI A0 Yes.

CHAI RPERSON CGRI FFI' S: But | still don't
under st and what t he Zoni ng Adm nistrator's
jurisdiction was in terns of |ooking at the bel ow

grade construction.
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VR. BERNSTEI N: The below grade

construction is part and parcel of the wall itself.
He wasn't permitting one section, which is the bel ow
grade, and then permtting the above grade.

CHAI RPERSON GRI FFI'S:  But he al so wasn't
permtting the fire and life safety of the building
application, if there was any in this application. |
mean, he was | ooking only at the zoning issues that
were involved within the permt.

MR. BERNSTEIN. And the zoning issues go
to the location of the structure and the | ocation of
the structure in this case, a portion of it, was on
park property and that was predictable.

CHAI RPERSON GRIFFI'S:  That portion that
was bel ow grade?

MR. BERNSTEI N: The portion that was bel ow
grade, but it was predicable fromthe docunents before
t he Zoni ng Adm ni strator.

CHAI RPERSON GRI FFI'S: Yes?

VICE CHAIR M LLER This case has been
continued a fewtinmes and the record is pretty big, so
| apologize if this is in the record, but is there an
allegation that the Zoning Admnistrator erred in
approving a permt, which all owed an encroachnment onto

park property?
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MR. BERNSTEIN: That's correct.

VICE CHAIR MLLER  Ckay. And the Park
Service is supporting that allegation that is being
brought by the appellant. |Is that it?

MR CAROME: Yes. | nean, |'msure that
there are nultiple zoning violations associated with
t he construction of the wall on park property. One of
them woul d be that that nade it a party wall, which
brought in a whol e addi tional overlay of restrictions
of the Buil di ng Code woul d have to be conplied with in
advance of construction in order for this to be a
retaining wall, if that's what it is, constructed in

accordance with the Buil di ng Code.

VICE CHAIR MLLER: |I'mjust --
MR.  CARQOVE: That's alleged in the
conplaint, so that's just one. |'msure that there

are other problens associated with this that are, in
fact, zoning probl ens.

VICECHAIR M LLER 1'mjust trying to get
to the relevance here of the question and just to
understand that there is that allegation of that
error. But do we have information in the record yet
that there actually has been an encroachnment or is
that within your case?

MR. BERNSTEIN. W will be providing that
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i nformati on through our expert w tnesses during our
case presentation.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S: Wl |, that seens to
be nore expeditious to do it that way, doesn't it?

MR BERNSTEIN: | think it does, but | was
trying to respond to your question.

CHAl RPERSON Rl FFI S: No, you were
crossing on that issue.

MR. BERNSTEI N: But the question wth
regard to the soil densities has to -- it goes to how
big that footer is and either way, | wll wthdraw
that question and let's nove on. kay.

MR AGUGELI A But for the record, ny
continuing objection is if, in fact, which we deny,
it's a mnuscule inch over the |line, under the |ine,
it's a trespass issue not for this Board.

CHAI RPERSON GRI FFI S: kay. Let's nove
ahead.

MR. BERNSTEI N: What, if anything, was
done to the sub-grade prior to constructing the
| eveling pad? Wat was done to the sub-grade?

MR ARDON:  Yes.

MR. BERNSTEIN. The soil underneath the

| eveling pad prior to constructing the |eveling pad?
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MR. ARDON: What was done to it?

MR. BERNSTEIN. Correct.

MR ARDON: | don't, | nean --

MR. BERNSTEIN. Was it replaced with ot her
soil? Was it conpacted?

MR. ARDON: It was conpacted.

MR. BERNSTEIN. O was it stable the way
it was?

MR. ARDON. The | eveling pad of the wall?

MR BERNSTEI N: Underneath, the soi
under neat h t he pad.

MR. ARDON. Ckay.

MR. BERNSTEIN. Did you do anything to the
soil underneath the pad or did you just put the pad
down?

MR. ARDON. W put the pad down and we
conpacted with gravel

MR. BERNSTEI N. So you conpacted t he pad,
but you didn't conpact the soil underneath it?

MR, ARDON:  No.

MR. BERNSTEIN. Ckay.

MR. ARDON: Not ifooit met the
requi renents.

MR, BERNSTEI N: And did it neet the

requi renents in every case?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

337
MR, ARDON: Yes.

MR, BERNSTEI N: And what were the
requi renents for soil density at the |l evel s that you--

MR ARDON: | think it started at 5, 000.
| can't renenber exactly. It went up to 2,000 psi as
the wall got smaller.

MR. BERNSTEIN. So you found 5, 000 psi?

MR ARDON: At the bottom of the wall.

MR. BERNSTEI N: Ckay. How wi de is the

| evel i ng pad?

MR. ARDON: | can't renenber off the top
of ny head.

MR. BERNSTEIN. That was a big project.

MR ARDON: | know. | nean, it has been
awhi l e, | nean.

MR. BERNSTEIN: So --

MR ARDON: It has been a fewnonths. Let
me try to think. | think it was |ike 2 feet wi de.

MR BERNSTEIN. So 2 feet w de?

MR. ARDON: 2 feet wide or 30 inches wi de.
| can't exactly renmenber how wide it was.

MR. BERNSTEIN. Ckay. And was that the
portion that extended out the front of the wall or was
t hat --

MR. ARDON: That was the overall
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MR. BERNSTEIN. The overall.

MR. ARDON:. Overall |eveling pad.

MR BERNSTEIN:. 24 inches?

MR ARDON: 30 inches, 24 inches | think
it was.

MR, BERNSTEIN:  24.

MR. ARDON. Dependi ng on what the density
was, yes.

MR. BERNSTEIN. COkay. And at 2,000 psi,
how wi de shoul d that have been?

MR.  ARDON: That was up on the shorter
part of the wall, so it was snaller at the | ower part
of the wall.

MR. BERNSTEIN. Okay. Pounds per square
foot, rather?

MR ARDON:.  Yes.

MR BERNSTEIN. How wi de should it have
been if it was 2,000 pounds per square foot soil at
t he base?

MR,  ARDON: The footer requirenent was
al ways the sanme w dth.

MR. BERNSTEI N. The footer was al ways t he
sane w dth?

MR ARDON:.  Yes.

MR. BERNSTEIN. It didn't adjust?
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MR. ARDON: It didn't adjust, because the
wal | was getting smaller, so it was | ess weight.

MR. BERNSTEIN. Ckay. So at the |argest
part, at 32 foot --

MR.  ARDON: At the |owest point of the
wal | .

MR BERNSTEI N: And where it's 32 feet
tall and you had the nobst weight --

MR ARDON:  Yes.

MR. BERNSTEIN: -- what was t he pounds per
square foot?

MR, ARDON: 5, 000.

MR, BERNSTEIN: 5, 0007

MR ARDON:.  Yes.

VMR. BERNSTEI N: Ckay. Did you use any
geogrid in the leveling pad?

MR. ARDON: No, | did not.

MR. BERNSTEIN. Did the design call for

MR. ARDON: It was an option.

MR. BERNSTEIN. It was an option? Howdid
you decide not to exercise the option?

MR ARDON: | didn't decide. It was
instructed by the engineers supervising the job not

to.
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MR. BERNSTEIN. Okay. How did you knowiit

was an option?

MR. ARDON: It was part of the plans.

MR. BERNSTEIN. Did it say optional?

MR. ARDON. Yes, we had two options.

MR. BERNSTEI N. What was the option based
on?

MR. ARDON: Depending on the density of
the soil.

MR, BERNSTEIN: So --

MR. ARDON: And instead of going thicker
with your |eveling pad, you could have gone snaller
and add grid inside of it, add a |ayer of leveling
pad, add a grid and then nore |leveling pad on top of
it.

MR.  BERNSTEI N: So how deep was the
| eveling pad? How deep was the | eveling pad that you
poured, how many i nches?

MR ARDON: It was varied size. | nean,
it was -- it varied dependi ng on what we encountered
as we were doing the footing.

MR. BERNSTEIN. Right. ay. So give ne
a range.

MR ARDON: It went from 6 inches to 18

i nches.
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MR. BERNSTEIN: To 18 i nches.

MR ARDON: | think it was 18 inches.

MR. BERNSTEIN. Okay. At what point on
the wall was it 6 inches and at what point was it 18?

MR. ARDON:. It varies along the wall. It
was not just one particular section. It was |like one
section was softer than the other, so we had to
increase the leveling pad to add nore support to it.

MR, BERNSTEI N: s that docunented
sonmewher e?

MR. ARDON: It's docunent ed by Speci alized
Engi neeri ng.

MR. BERNSTEIN. So they know exactly?

MR. ARDON. They were supervising every
section of it.

MR. BERNSTEI N. They know exact|y how deep
the leveling pad is?

MR ARDON: Yes, sir.

VMR. BERNSTEI N: Al the way along the
wal | ?

MR. ARDON: Yes, they do.

MR. BERNSTEIN:. And how wi de?

MR ARDON:.  Yes.

MR.  BERNSTEI N: Ckay. Was the first

course of nesa bl ocks centered on the |eveling pad?
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MR. ARDON: No, it was not.

MR BERNSTEIN: It was not centered? That
was the answer?

MR ARDON: It was not centered.

MR, BERNSTEIN. \Were was it?

MR. ARDON: More towards the front of the
wal | .

MR. BERNSTEIN. Ckay. Did athird party
cone out and test the soils?

MR ARDON:.  Yes.

MR. BERNSTEIN. Who was the third party?

MR. ARDON. Speci al i zed Engi neeri ng.

MR. BERNSTEIN: And did they provide daily
reports on the soil tests?

MR. ARDON:  Yes, they did.

MR. BERNSTEI N: And you received those
reports?

MR ARDON:  Not ne.

CHAI RPERSON CGRI FFI S: Haven't we been
t hrough this and now who has them and where are they
and why don't you have thenf? Let's nobve on

MR. BERNSTEI N. Ckay. How many structures
of this type have you built?

MR ARDON: A handful, five, five or six

maybe.
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MR. BERNSTEIN. And have they all been 30

feet tall?

MR. ARDON: No, they're not.

VMR. BERNSTEI N: Have they had anywhere
near 6,150 tons of soil behind thenf

CHAI RPERSON GRI FFI'S:  Where are we going
with this?

MR.  BERNSTEI N: I"'m just trying to
establish his expertise on the wall, whether it was
constructed properly.

MR. AGUGLIA: But again, this is beyond
the Board's jurisdiction. This is a zoning case.

CHAI RPERSON GRI FFI'S:  Right, right.

MR AGUGLIA: If they signed off on it,
does it violate the Zoning Regs? If there is a
construction probl em again, he has got another forum

CHAI RPERSON CRI FFI S: Agr eed. Still
waiting to get back to the zoning issues.

MR. BERNSTEIN. Ckay. How nmany different
design sections were there in the structure, design
sections?

MR. ARDON: Design sections of?

MR BERNSTEI N: O the structure. How
many sections were of a different design?

MR. ARDON: | don't --
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MR. BERNSTEI N: Ckay. Yes, different

hei ght, different layers of geogrid, different soil
densities. How nany sections were there?

MR. ARDON. Well, the soil density of the
conpaction wi || never change. It was al ways t he sane.
It was just the section of the wall. The wall got
smal l er. The grade got snaller, too. So it went from
what ever, 27 to 14 or whatever, if that's what you're
aski ng.

VMR. BERNSTEI N: Ckay. Did you use the
sanme type of geogrid throughout the structure?

MR ARDON: No, | did not.

MR. BERNSTEI N. How many | ayers of geogrid
in the structure?

MR,  ARDON: I"'mtrying to renenber.
think it was 14 or 15 down at the | owest point.

MR BERNSTEIN. Is that total or not?

MR ARDON: Sorry?

MR BERNSTEIN. Is that total or not?

MR. ARDON: What do you nean total ?

MR. AGUGALIA: Again, before you answer,
where are we going with this? | just --

MR. BERNSTEIN: This gets to the question
of whether it's a retaining wall or a structure.

CHAI RPERSON GRIFFI'S: It does?
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MR. BERNSTEI N: | think it does.

CHAI RPERSON GRI FFI'S:  Ckay.

MR.  BERNSTEI N: How is this thing
constructed? How many | ayers of geogrid did we need
and how nmuch soil ?

CHAl RPERSON  (RI FFI S: What's  your
understanding of when it would beconme a structure?
How many | ayers of geogrid would it take or not take?

MR BERNSTEIN: Well, | think what | woul d
like to do is defer that question to our professional
engi neer who will be on shortly.

CHAI RPERSON GRIFFI'S: Okay. Then let's
hear it fromhim Any other questions?

MR. BERNSTEI N: When you took those
pi ctures of the other walls along the park boundary,
you have already said that you --

MR. ARDON: | didn't take those pictures.

MR. BERNSTEIN. OCh, you didn't take the
pi ctures? So you --

MR ARDON: | wal k.

MR. BERNSTEIN. Ckay.

MR,  ARDON: After M. Aguglia gave ne
those pictures, | wal ked the place and | saw t hose.

MR. BERNSTEIN. So you don't know how far

fromthe park boundary those walls are, because you
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weren't there?

MR ARDON: | was there. | said | wal ked
t hose properties.

MR. BERNSTEIN. Okay. You were there.

MR ARDON:  Yes.

MR. BERNSTEIN. But you don't know where
the boundary was, because you are not a boundary
expert, right?

MR. ARDON. Well, you can see the boundary
sti ck.

MR. BERNSTEIN: Wel |, but do you know what
t he boundary stick neans?

MR ARDON: No, | don't.

MR BERNSTEI N: Because for the Park
Service it doesn't always nean that that's where the
boundary is. Do you know where the nmarkers were on
the walls, the nenorials, the cornerstones on the
property lines? Did you go to |ook for that?

MR,  ARDON: On the properties, on the
ot her wal | s?

MR. BERNSTEIN. On the other walls.

MR ARDON:.  Yes.

VMR. BERNSTEI N: So you | ooked for the
boundary narkers?

MR. ARDON:. The boundary markers.
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MR. BERNSTEI N: The corners, not the

sticks, not the sticks of the Park Service.

MR. ARDON: That's the boundary markers.

MR. BERNSTEIN: No, it's not.

MR. ARDON: Not the property |ine sticks,
you nean?

MR. BERNSTEI N: |"m tal king about the
actual nenorials for the property. You don't know
where those were?

MR, ARDON:  No.

MR. BERNSTEIN. Ckay.

MR. AGUGA.I A: Howdo you define nmenori al s?

MR. BERNSTEIN. Well, it's usually a netal
pi pe or some other permanent structure that has been
pl aced at the corners of the property. Those sticks
along the line aren't the actual boundary. Okay.

Ther e was sone di scussi on of weep hol es on
those walls, that there was water com ng out. Did you
W tness any water comng out into the park?

MR,  ARDON: | could see wet pipe. I
didn't actually see the water com ng out.

MR. BERNSTEI N: So you don't know what
kind of quantity was com ng out?

(Whereupon, at 6:00 p.m the Public

Hearing continued into the evening session.)
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E-V-E-N-I-NG S-E-S-S1-ON

(6:00 p.m)

MR ARDON: No, | don't.

MR. BERNSTEIN. Okay. You -- okay. Never
mnd. | think I"'mdone. Yes, that's true. Wat is
t he purpose of a weep hol e?

MR. ARDON: For the excess water to drain,
so it won't create pressure against the wall.

MR. BERNSTEI N: kay. How nuch water
shoul d be com ng out of a weep hole on a wall such as
t he one that you constructed?

MR. ARDON: It depends on the rain.

MR. BERNSTEIN. Depends on the rain. D d
you supervise the installation of all of the outlets
on the wall?

MR. ARDON: | would say 90 percent of the
time, yes.

MR. BERNSTEIN. But do you know where all
the outlets on the wall are?

MR ARDON:.  Yes.

VR. BERNSTEI N: kay. When you and |
first met, we had gone out to take a |ook at that
property.

MR ARDON:.  Yes.

MR. BERNSTEI N: What were we actually
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| ooking for? Wat were we trying to assess?

MR. ARDON:. The pl acenent of the wall, the
weep holes in the wall and | ocati on.

MR. BERNSTEIN. That was one. Danmage to
the park property was anot her.

MR ARDON:.  Yes.

MR AGUGLI A: But again, where are we
going wwth this? If, infact, there was danage to the
park property, which we don't concede, it's got
anot her forum The question is howis that a zoning
viol ation?

CHAI RPERSON GRI FFI'S:  Agr eed.

MR. BERNSTEIN. Ckay.

CHAI RPERSON GRI FFI'S:  You can cover a | ot
nmore ground | think in your case presentation.

MR. BERNSTEIN. (Ckay. That goes beyond
the scope and I don't want to do that. |[|'ve got no
guesti ons.

MR. MURPHY: W need to go to -- can we
get an assistant to find these photographs, since we
don't have --

CHAI RPERSON GRI FFI'S: Wi ch phot ogr aph are
you | ooki ng for?

MR. MURPHY: Sonebody needs to cone up to

operate it.
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CHAI RPERSON Rl FFI S: | know. Wi ch

phot ograph do you want ?

VMR. BERNSTEI N: Wuld it be okay if |
stepped down and turned the questions over to M.
Mur phy?

CHAI RPERSON Rl FFI S: What are we
guestioning? The photographs?

VMR,  MJRPHY: M. Chairman, we saw nany
phot ographs and | think it woul d be val uabl e to have.

CHAI RPERSON @RI FFI S: | know. VWi ch
phot ographs do you want to see?

MR. MJURPHY: Well, that's what I'mtrying
to establish. It appeared to have been a phot ograph
showi ng a staircase and a corner boundary. | think it
was at W sconsin Avenue. The descriptions went beyond
my ability to relate to which one it was. | noticed
the able assistant was able to find these very
rapidly.

CHAI RPERSON @RI FFI S: well, let's go.
Let's grab those quickly. M. Mirphy?

MR MJURPHY: Can | ask for that
assi stance?

CHAlI RPERSON GRI FFI S: Do you have any
guestions?

VR. MURPHY: Thank you for your
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f or bearance, M. Chairnman.

CHAI RPERSON GRI FFI S: Do you want the
curved retaining wall? Is that the one you're | ooki ng
for fromthe street?

MR MJURPHY: No, sir.

CHAI RPERSON GRI FFI'S:  Okay.

MR. AGUGI A: Are you tal king about Dale
Carlia Par kway?

MR. MJRPHY: That one right there. Now,
t hi s phot ograph --

CHAI RPERSON Rl FFI S: It's 45'"" Street?
Is that right? 1Is it 45"

MR. MJURPHY: | guess. | had t he advant age
of a pointer.

MR. ARDON: That was the New Mexi co.

MR,  MJURPHY: Were you tal king about a
hol | ow pi pe here? Was that what you were descri bi ng?

MR. ARDON: That was the boundary.
MURPHY: That right there?

ARDON:  Yes.

MURPHY:  Ckay.

ARDON: It says boundary on it.
MURPHY: And it said sonething?

ARDON: Yes.

? 3 3 3 3 3%

MURPHY: kay. And what was this
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here? Did you recall what that was?

MR. ARDON:. (No audi bl e answer.)

MR. MURPHY: COkay. And but based on this,
di d you deci de that that was the boundary between one
property and another? |Is that the basis of your --

MR. ARDON: |'m saying appears. |'m not
saying that it is, because |I'mnot certain of it.

MR. MJRPHY: Ckay. And do you know t hat
it was park land and private |and on one side or the
ot her of the boundary?

MR ARDON: No, | don't.

MR. MJRPHY: (Okay. Based on your field
observation, you thought it was?

MR. ARDON: | thought it was, but |I'mnot
certain of it.

MR, MJURPHY: Ckay.

MR AGUGELI A: But here we go with, you
know, | suggested that we have one person cross
exam ne him They designed his counsel to cross
examine him It was unfair to have two.

MR. MJURPHY: Wth all due respect --

CHAI RPERSON GRI FFI'S: | know.

MR MURPHY: -- M. Chair.

CHAI RPERSON GRI FFI'S: W let it go because

we needed to know this information. M. Mirphy,
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what's the address on this phot ograph?

MR MURPHY: | have no idea.

CHAI RPERSON GRI FFI'S: |I'msorry. | didn't
mean to ask you that.

MR AGUGLI A: The address is 2801.

CHAI RPERSON GRI FFI'S:  This is 28017

MR AGUGA.I A: New Mexico Avenue.

CHAI RPERSON GRI FFI'S: New Mexi co. | ndeed,
it is. Ckay.

MR AGUGAI A  The --

CHAI RPERSON GRI FFI'S:  This i s New Mexi co.
M. Mirphy, on the right side of that photograph is a
| arge retaining wall or that i s what has been pictured
with something on top of it, correct?

MR MURPHY: Well, | believe it's --

CHAI RPERSON GRI FFI'S:  What's on the left
si de?

MR. MJURPHY: -- a retaining wall, but |
don't know if it's part of a structure that was --

CHAI RPERSON GRI FFI S: Ckay. | didn't want
to argue about it.

MR. MJRPHY: -- approved by -- no, no.

CHAI RPERSON GRIFFIS: It |ooks |ike, oh,
gosh, on the right side of that photograph there is

sonmething. On the left side, first of all, are you
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famliar with what this photograph is?
MR, MJRPHY: No, |'mnot.

CHAI RPERSON GRIFFI'S: Al right. Forget

MR. MJURPHY: No, what I'mtrying to --

CHAI RPERSON GRI FFI S: Let's nove on to
anot her questi on.

MR MJURPHY: -- determne is whether the
W t ness --

CHAI RPERSON GRI FFI'S: | know. Let's nove
on. Next question.

MR. MURPHY: Al right. Could we go to
t he photo of what you descri bed as Dunbarton Oaks and
that stone wall. Al right. Thank you. Now, you
said, and | can't renmenber who said this, that this
wal | was next to park land. Now, your description of
that is based on what? Did sonebody tell you it was
next to park land? |[|'masking you, because | believe
this was your testinony.

MR AGUG.IA: First of all, M. Ardon did
view this site personally.

CHAI RPERSON GRI FFI'S: R ght.

MR AGUGAIA Al right. Wen you enter
the site in upper Georgetown, there is a big chain

link fence and it says park property. And there's a
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Par k Mechanum Road that circles along side and this
retaining wall is conpletely surrounded -- surrounds
t he park.

MR, MJURPHY: No.

MR. AGUGAI A: The park | and.

MR. MJURPHY: Could you identify what was
behi nd t he phot ographer that was taking this picture?
Was this P Street, R Street? | don't know. | can't
get an orientation here. I'"'m trying to be very
specific, because, M. Chair --

MR AGUGAIA: It's Q Street.

MR MJRPHY: Q Street.

MR CAROVE: |Is M. Aguglia going to be
sworn as a W tness?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  Yes, we were about
to cut that out.

MR. CAROME: Ckay.

CHAI RPERSON GRI FFI'S: Let's nove ahead.

MR MJRPHY: If we indicated after a
review of these sites on the ground, would you be
surprised if we indicated sone of these were District
roadways, District highways rather than park |and?
Wuld it make any -- based on what you were told,

woul d t hat change your opinion at all?
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MR. ARDON:. (No audi bl e answer.)

MR. MURPHY: Ckay. Let's nove on. Could
we go to the Dale Carlia photograph? Can you tell ne
exactly where this is?

MR. ARDON: That's on the -- com ng from
Massachusetts Avenue and Dale Carlia on the left, on
the left side. As soon as you turn in from the
circle, it's on the left side.

MR MJRPHY: | see.

MR ARDON: You can see it from the
par kway.

MR. MURPHY: And do you know that that is

j oi ning national park |and?

MR ARDON: | wal ked fromthe corner and
it says park property. | didn't walk all the way
behind it.

MR,  MURPHY: | see. Would it nmake any

difference if that was Dale Carlia Parkway that has
been a District road for the |ast 70 years?

MR ARDON: It will nmake a difference.

MR. MJRPHY: To you based on your saying
it was next to park | and?

MR AGUALI A: There seens to be, excuse
me, a msleading question. The question is it

fronting on a park, not -- we didn't say it was
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fronting on a District road.

MR,  MURPHY: M. Chair, I'mtrying to
establish that these photos nay be an i nteresting tour
of the city and it may show many retaining walls. But
the assertion that (a) they are next to park land or
(b) next to any park land remains to be seen. W
woul d be happy to go and find these sites, visit the
sites and nmake coment if we were given the
opportunity.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MJRPHY: The other piece is --

CHAI RPERSON GRIFFIS: |'ve heard a little
bit of the Zoning Regulations and | have yet to find
where retaining walls are prohibited, required or
sonehow are defined by the adjacency, direct |ine or
non- adj acency of park land. So | don't really see the
rel evance of figuring this out.

MR MURPHY: Well, | think the rel evance
may be that some of these cases were by actions of the
Board of Zoning Adjustnent in itself. Some m ght be
unit devel opnents that included these walls as part of
either mtigation or a consideration. And | think
that it's very unfair to you and to us to have them
| unped together and not have that w nnowi ng out of

what these things actually are. And that's why we
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woul d be happy to take that opportunity if afforded
it.

MR. AGUGAIA: Al these pictures --

CHAI RPERSON GRI FFI' S:  But that opens up an
endl ess heari ng.

MR. MURPHY: Al right. Wll, we would --

MR. AGUGI A: All these pictures have been
in the record for nore than a nonth, except the Dale
Carlia Parkway. All the other ones have been in.

UNI DENTI FI ED SPEAKER:  That's not ri ght.

CHAI RPERSON GRI FFI'S: Let's nove ahead.

MR. MJURPHY: Could we goto -- let's talk
about this. M. Ardon, you' re a mason?

MR ARDON:.  Yes.

VR,  MJRPHY: Are you famliar with the
construction technique that built this wall?

MR. ARDON:  No, |'m not.

MR. MURPHY: Al right. And so you don't
know what's holding it up?

MR ARDON: No, | don't.

MR. MJURPHY: And you don't know what its
footer is?

CHAI RPERSON CGRI FFI S: He answered the
guesti on.

MR. MURPHY: Al right. Gay. Could you
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goto the wall that is next to the Econom des? Wuld
you show that? Now, that appears to be a masonry
wall. Do you think that's a masonry wal | ?

MR. ARDON:. That's what it appears to be,
yes.

MR. MURPHY: Do you know how it is held
up?

MR ARDON: No, | don't.

VR,  MJRPHY: Al right. So basically,
visually you can't tell?

MR ARDON: No, | don't.

MR. MURPHY: Okay. GCkay. Now, | think
you said, but it may have been M. Aguglia, that --
and | got a little confused on this, too. How |ong
have you been on this project? Howlong have you been
wor ki ng on the residence of the Econom des at Dexter
Terrace?

MR ARDON: Since end of June.

MR MJURPHY: End of June?

MR. ARDON: O 2004.

MR. MURPHY: And so you only worked on the
structure that's in the back yard, the structure and
the fill?

MR ARDON: That's when | started work on

the wall, yes.
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MR. MJURPHY: | see. And the condition of

the rear yard at that time, the back yard, behind the
house, down the park | and was there a great anount of
fill?

MR,  ARDON: It was a big pile of dirt
behi nd the house.

MR MJRPHY: | see. Were there trees and
debris also in that dirt?

MR ARDON: Yes, it was.

MR. MJURPHY: And broken concrete and so
on?

MR.  ARDON: | don't renenber seeing
concrete, but | know I renenber seeing trees.

MR. MJURPHY: All right.

MR. ARDON. Branches and stuff, yes.

MR MURPHY: Was it the denolished house?
Was there any of the old brick bed and concrete bl ock
fromthe denolished portions of the house there?

MR. ARDON: | don't renenber encountering
any brick or concrete, but I know we found trees and
stuff, you know, tree branches and stuff.

MR, MJURPHY: Ckay.

MR ARDON:  Yes.

MR.  MJURPHY: And M. Kish and you had

conversati ons, I presune, or you Wi t nessed
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conversations concerning storm water runoff and
erosi on control ?

MR ARDON:.  Yes.

MR,  MJURPHY: And did you build or
construct at sonebody el se's directionthe filter, the
silt cloth and erosion control at the bottom of the
Econom des' property? Did you build that?

MR ARDON:.  Yes.

MR,  MURPHY: | see. And did you build
that according to District standards?

CHAI RPERSON GRI FFI'S:  Why are we tal king
about that?

MR, MJURPHY: |I'mjust trying to find out
what criteria he would have used. Did he build it
according to Park Service instruction?

CHAI RPERSON GRI FFI'S: | know.

MR MURPHY: O District standards?

CHAI RPERSON GRIFFI'S: W're still in the
room too. Wat does that have to do with the appeal
that we're hearing? How does that go to the zoning
i ssue, the Zoni ng Admi ni strator properly review ng the
application or not properly review ng?

MR MJRPHY: Well, an awful lot of the
construction seens to have been del egated to t he nason

building the wall. And the question is were there
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others on this?

CHAI RPERSON CRI FFI S: And the Zoning
Adm ni strator would have known that |ooking at the
drawi ngs when he stanped it approved or denied that
sonehow t here woul d be construction issues of who is
del egating who is going to build it.

MR. MURPHY: Ckay. Thank you. 1'Il nove
on.

CHAI RPERSON GRI FFI'S:  Okay.

MR. MURPHY: So you never sawt he backyard
before it was disturbed?

MR, ARDON:  No.

MR. MURPHY: All right. So you would have
no way to observe or nake coment on the conditions of
the rear yard? | have heard soneone, and | think it
may have been M. Aguglia, say that it was too steep
for use. That nust not have been you.

MR, ARDON:  No.

MR AGUG.IA: |If you |l ook at the nodel in
front of you, sir?

MR. MJURPHY: No, | know. 1'm|l ooking at
the condition of the ground and the evidence. | was
hoping to find you would say sonething. kay. I
think that will cover ny questions. Thank you, sir.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
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Does the ANC have cross?

MS. GATES: Alma Gates, ANC- 3D. Good
afternoon, M. Ardon.

MR. ARDON: Cood afternoon.

M5. GATES: Did | hear you say you didn't
know how the wall was held up or was built? Just a
m nut e ago.

MR ARDON: | do know how the wall was
built.

CHAI RPERSON GRI FFI'S:  He was | ooking at a
different wall.

M5. GATES: Oh.

CHAI RPERSON GRI FFI'S:  He was | ooking at a
wal | he didn't build.

M. GATES: Oh, thank you.

CHAI RPERSON GRI FFI'S:  Sure.

MS. GATES: At the beginning of vyour
presentation, you said that the residents of 4825 have
been concerned about the safety of the wall. W were
tal ki ng about the fence.

MR ARDON: | never said that.

M5. GATES: M. Aguglia?

MR,  ARDON: M. Aguglia, it mght have
been.

MS. GATES: You said that, | believe?
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MR AGUGI A That was regarding the

objection that I nmade to M. Carone, who wanted to

i nclude the construction of the fence in this appeal

and that was rejected, so | think we're done wth
t hat .

M5. GATES: kay. | don't know what
geogrid looks like. Is it something |like the cover on

a swinmng pool that is pulled tight in the winter?

MR. ARDON: No, it's not. It's nmade of
like -- it looks like strings, so it's not a solid
sheet . It's made of strings so that dirt wll

penetrate over it.

MS. GATES: But once all the earth is
conpacted and the geogrid layers are put in, what is
there is solid, isn't it? | npean, isn't that the
point of it? That it will be solid earth and geogrid
behind the wall?

MR. ARDON. The purpose of the geogrid is
to contain the wall in size. It won't pull out with
t he pressure.

M5. GATES: Right.

MR. ARDON: Not to conpact the ground. 1Is
that what you neant? | didn't followthe | ast part of
your question. But the geogrid pulls the wall back

into the -- it's in the backfill area, so it won't
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pull out with the pressure of the dirt or any water
that comes through it.

M5. GATES: But now the geogrid and the
wal | are one piece?

MR. ARDON: Yes, they are.

M5. GATES: Okay. So it's not just a wall
any nore? It's not just a wall any nore, it's
connected to this geogrid?

MR ARDON: Yes, it is.

M5. GATES: They are all one piece?

MR. ARDON: Yes, it is connected to it,
yes.

M5. GATES: (kay.

MR AGUGI A | have to object to the
phrasi ng of the question. She is trying to get himto
admt that it's not a retaining wall.

CHAI RPERSON GRI FFI' S: R ght.

MR. AGUGA.I A: Because they use an anchor
and they need an anchor to nake it neet the Building
Code.

CHAI RPERSON GRI FFI' S: R ght.

MR. AGUGAIA: So that's ny objection.

CHAI RPERSON GRI FFI'S:  Agr eed.

M5. GATES: If we |ook at the retaining

wal I s that you have presented --
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MR. ARDON:. That M. Aguglia presented.

MS. GATES: Whoever presented them Wuld
it appear that any of the retaining walls were built
to retain earth that existed prior to construction?

MR. ARDON: It m ght have been.

MS. GATES: Pardon?

MR ARDON: | can't say that it is or it
wasn't, because | don't know.

MS. GATES: So you don't knowif earth was

renmoved?

MR ARDON:  No, | don't know.

MS. GATES: From behind those walls.
kay. | noticed on the plans for the wall, those
pl ans - -

MR ARDON:.  Yes.

M5. GATES: -- it calls for a super silt
fence and straw bal es.

MR ARDON:.  Yes.

M5. GATES. Has a super silt fence with
chain link ever been in place there?

MR ARDON: It was in place all the tine
during the construction, yes.

MS. GATES: And the straw bal es?

MR ARDON:.  Yes.

M5. GATES:. But you saw sonething | didn't
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see.

MR ARDON:  Well, it not --

MS. GATES: Because nowthere are two silt
fences there.

MR. ARDON: It's no |longer there now It
was taken up after the wall was conpl et ed.

CHAI RPERSON GRI FFI'S:  Okay. It's part of
t he Buil di ng Code requirenment for construction, is it
not ?

MR ARDON:.  Yes.

CHAI RPERSON GRIFFI'S:  This doesn't have
anything to do with the retaining fence or wall.

M5. GATES: Al right. Are any of the
wal I s that you have presented 420 feet |ong?

MR ARDON: | never -- | didn't nmeasure
any of them so | don't know.

M5. GATES: M. Hildebrand asked if the
way this is constructed, this wall, this rear yard,
this structure would create a new ground pl ane.

MR. ARDON: | believe that's yes.

M5. GATES: You think it would. GCkay.

MR AGUGEI A I'"'m sorry, | didn't
understand the question. Please, would you state the
guestion again? | didn't understand.

MS. GATES: Wuld the structure that has
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been built create a new ground pl ane?

MR. AGUGIA: A new ground what ?

MS. GATES: Pl ane.

MR. ARDON: | guess what you nean is | evel
t he ground?

M5. GATES: A new |l evel for the backyard.

MR ARDON: | guess, yes.

VB. GATES: kay. Speci al i zed
Engi neering, are they enployed by M. Econom des?

VR. ARDON: They are independent
contractors.

M5. GATES: But are they in the enpl oy of
M. Economi des?

MR ARDON: | don't know.

MS. GATES: Does he pay then?

MR. ARDON: |'msure he pay them | nean.

CHAl RPERSON GRI FFI'S:  Are you sure? Are
you sure he paid then?

MR. ARDON: Well, | guess he paid them
| mean, | can't assert to that.

CHAI RPERSON GRI FFI'S: | don't think he can
answer that question.

M5. GATES: And they certified the wall?

MR ARDON:  Yes.

M5. GATES: Did we have any third party
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i nspector certify the wall?

MR AGUG.IA: | woul d object and say that
Speci al i zed Engi neering was a third party, unless she
is going to say that they were -- can prove that they
were in collusion and fraud with the owner.

M5. GATES: No, but | think they m ght be
t hought to have a conflict of interest.

CHAI RPERSON GRI FFI'S:  So that would be a
DCRA i ssue.

M5. GATES: A letter was sent by the ANC
regarding the dirt that was used. Wwen M. Aguglia
cane initially he told us that nore absorbent dirt was
used. Then in his subm ssion, he scratched that out
and said dirt that would drain nore easily was used.
And then today | heard him say again nore absorbent
dirt. Do you know where this dirt canme fronf?

MR ARDON:.  Yes.

MS. GATES: Where?

MR. ARDON: Rockwood Par kway.

M5. GATES: Ckay. And do you know
anyt hing about the dirt in Spring Valley?

MR. ARDON:. | don't know exactly what your
guestion is.

MS. GATES: (kay.

MR. ARDON: Do you know if this dirt was
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tested at all?
ARDON: Yes, it was.
GATES: For chemi cal nunitions?

ARDON: It was tested, yes.

5 2 » 2

GATES: And where is that report?

MR ARDON: You would have to ask M.
Aguglia. | don't know where the report is.

CHAI RPERSON GRI FFI'S:  As serious as that
is, which I certainly hope it was all tested com ng
in, whether it was or wasn't I'm not sure there is
much we could do about it in this forum

M5. GATES: Well --

CHAI RPERSON GRI FFI'S:  Wbul d you agree?

M5. GATES: -- | think there is a lot we
can do about it.

CHAI RPERSON GRIFFI'S:  Is that right?

MS. GATES: The earth can be renoved if
it's contam nated.

CHAI RPERSON GRI FFI'S:  You t hi nk | have the
authority of renoving the earth on that property
because | find that it is contam nated?

V. GATES: Per haps t he Zoni ng
Adm ni strator does.

CHAI RPERSON GRIFFI'S: | woul d argue that

al so, but let's nove ahead.
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M5. GATES: kay. Can you give ne the

address on Rockwood Par kway?

MR. ARDON. | don't know exactly what the
exact address is. | guess, M. Aguglia can get it for
you, because | don't know what the actual nunber of
t he house is.

M5. GATES: W did request a letter from
you.

MR ARDON: The house it is under
construction though. The dirt was haul ed out, so I'm
sure it would be easy to get the nunber fromthem

M5. GATES: Did you take 6,000 cubi c yards
of dirt out of the Econom des' yard?

MR ARDON:  Not ne, no.

M5. GATES: Were 6,000 cubic vyards
renmoved?

MR ARDON: | don't know. | don't know
exactly how many were renoved.

M5. GATES: Well, 6,000 were brought in.

MR.  ARDON: | didn't keep track of how
much dirt was brought in. That was not ny job. | was
just as ny requirenent just to backfill, so |I would

just either ask for nore or |ess.
M5. GATES: No nore questions.

CHAI RPERSON GRI FFI S: kay. Just for
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clarification. The question was did you renove the
dirt and your point was that's not your scope of work?

MR. ARDON:. No, they hired an i ndependent
subcontract or.

CHAI RPERSON GRIFFI'S: Al right. Soit's
not your scope of work.

MR. ARDON: To haul the dirt away.

CHAI RPERSON GRI FFI'S:  You just said this
has got to go. This is how nuch | need. This is
what's novi ng around?

MR. ARDON. Exactly.

CHAI RPERSON @RI FFI S: | got you. kay.
Anything el se? 1|s that everybody?

MR, AGUGAI A Two questions.

CHAI RPERSON GRI FFI'S:  Two. Redirect.

MR AGUGAIA Only two.

CHAI RPERSON GRI FFI'S:  Good.

MR AGUGLI A Dd M. Kish the Park
Servi ce Boundary Line Specialist ever tell youto stop
wor k because you were over the |ine?

MR. ARDON: No, he never.

MR AGUGLIA: And was that based on the
reasonabl e assunption that the private survey stake as
wel | as the park survey stake showed you had pl enty of

roontf?
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MR, ARDON: Yes.

MR. AGUGAI A: Thank you.

CHAI RPERSON @RI FFI S: How do you know
t hat ?

MR. ARDON: They were there and then the
second survey was done as the wall was being built
just to make sure that all was --

CHAI RPERSON GRI FFI'S: So that process of
staking actually occurred while you were no --

MR. ARDON: There wasn't one done before
we started. It was one in the mddle of the process
just to double check and make sure nothing has been
noved.

CHAI RPERSON GRI FFI' S:  Ckay. Good. Thank
you.

MR. AGUGAI A: Thank you.

CHAI RPERSON GRI FFI'S:  Cross on those two
questions, answers?

MR. MJURPHY: |'mcurious. You watched the
private surveyors do work surveying the rear property
line of the Econom des' property. |Is that correct?

MR ARDON:  Yes, | did.

MR. MURPHY: Ckay. And did they point out
to you or did you ever see a drawi ng that showed t hat

t hey had found corners of the Econom des' property?
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MR ARDON: | didn't.

MR. MURPHY: Wbul d you know what a corner
is? Excuse ne.

MR. ARDON: | know what a corner is.

MR. MJURPHY: Ckay.

MR. ARDON: | never -- | always find their
stakes. | never actually went and checked a corner
nysel f, personally, no.

MR,  MURPHY: Ckay. And on any project
you' ve ever worked on, have you ever seen a --

MR ARDON:  No, | would not.

MR. MURPHY: -- property corner?

MR. ARDON: No, rely on their survey.

MR. MURPHY: | see. So you are relying on
their survey and their survey is marked how?

MR. ARDON. | don't know exactly howit's
done.

MR MJRPHY: Well, no, no, no. How would
you in the field see a survey and know that that is
the property? Is there sonme sign? Is there a nail on
a stake? Is there any kind of device, a piece of
orange fl ag?

MR. ARDON: They just insert stakes in the
gr ound.

MR. MJRPHY: They set stakes?
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ARDON: The stakes on the ground, yes.

MURPHY: And do they mark?
ARDON: And then they mark them

MURPHY: They mark the stakes?

2 3 3 3 %

ARDON:  Yes.

MR. MJURPHY: On the top, so that you can
say that's exactly the boundary?

MR ARDON:.  Yes.

MR. MURPHY: Ckay. Didthey mark on this
site the top of the wood stakes to say this is exactly
t he boundary?

MR. ARDON: Yes, they did when they cane

MR. MURPHY: Ckay. And how did they mark
that, with a nail or a pencil or what?

MR. ARDON: They wrapped a string on the
st akes.

MR. MJRPHY: They wrapped a string around
t he stake?

MR ARDON:.  Yes.

MR, MJRPHY: | see.

MR. ARDON:. It was pretty visible, sothey
had an orange string on it.

MR. MJRPHY: An orange string. So they

stretched string between the wooden stakes?
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MR. ARDON: No, no. They will actually

tie the string to the stakes and | eave themin there.

MR. MURPHY: | see. Ckay. Did they tel
you that that was the boundary?

MR ARDON: The told nme it was the
property |ine.

MR,  MJURPHY: They told you it was the
property |ine?

MR ARDON:  Yes.

MR. MURPHY: Ckay. Did M. Kish tell you
anyt hi ng about property line?

MR. ARDON: Not exactly, no.

MR, MJURPHY: Ckay.

CHAI RPERSON GRI FFI'S:  Li ke the secret of
the property line?

MR. MJURPHY: Thank you.

CHAI RPERSON GRI FFI S: What do you nean
tell him anything about it?

MR MJURPHY: There is a -- the convention
is that the plastic stakes that say park boundary are
simlar to a posted sign which is approximte
boundary. They are not the | egal designation. There
are iron stakes on the site that have been there for
wel | over 40 years, apparently, that have shown the

corners. I wanted to point out that M. Aguglia
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apparently was not aware that those corners were in
exi stence and within theory have been very inportant
to the surveyor, any surveyor on the site. Thank you.

CHAI RPERSON GRI FFI'S:  Agr eed.

MR. CAROME: Just a couple of very quick
guestions. M. Ardon, there are -- the wall as built
was not straight, was it? It had sone bul ges and
curves init.

ARDON:  Yes.
CAROME: Is that right?
ARDON:  Yes.

CAROMVE: Why is that?

2 3 3 3%

ARDON: As to the request of the
homeowners.

MR. CAROVE: And what was the purpose for
t hat request?

MR. ARDON: Because when we started, the
wal | was calling for being a foot plus or mnus.

CHAI RPERSON CRI FFI' S: Wait a mnute.
Wait. We're not getting into bul ges and curves.

MR ARDON: 3 feet or so.

CHAI RPERSON CGRI FFI'S: | don't under st and.
We're crossing the last two questions.

MR AGUGAI A Right.

MR. CAROVE: This goes to the very sane
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boundary i ssue. | think that the w tness was just
answering that this had to do with the boundary i ssue.

MR AGUGELI A Wuld you rephrase? I
didn't hear the question. ['"m sorry. Wul d you
restate the question?

MR CAROME: | think the wtness
under st ands the questi on.

MR AGUGLI A: Could you restate the
guestion for me?

MR. CAROMVE: | don't renmenber exactly what
it was. | would like the witness to answer the
guestion that he was just -- answer the question that
he was just answeri ng.

MR AGUG.IA: Well, I'mgoing to object as
beyond rebuttal .

MR. CAROME: All right. Go ahead.

MR. ARDON:. What was the question?

MR AGUGLIA: No, no, no. The Board will
rule. | have objected.

CHAI RPERSON GRI FFI'S: Al right. | don't
see where the bulging of the wall comes into the
answer .

MR. CAROVE: Well, let ne goright to the
poi nt then.

CHAI RPERSON GRI FFI'S:  Go ahead.
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MR. CAROVE: Was the reason that there was

a sharp curve in the wall was a concern that the wall
was getting too close to the park boundary?

MR. ARDON: No, actually it was to bring
the wall closest to the park line, because it was too
far off when we started in the corner, not as the
pl ans show.

MR CAROVE: Did the plans call for the
wall to be perfectly straight?

MR. ARDON:  Yes, they did.

MR. CAROME: No further questions.

CHAI RPERSON GRI FFI' S: What does t hat nean,
perfectly straight?

MR,  ARDON: Straight, straight wall,
straight |ine.

CHAI RPERSON GRI FFI'S:  Straight Iike onthe
ground?

MR.  ARDON: So you see the wall is
straight.

CHAI RPERSON GRIFFI'S: O straight Iike up
in the air?

MR. ARDON: No, straight. When you | ook
at the wall parallel, you will see it as straight
i nstead of having it ready as wall.

CHAI RPERSON GRI FFI S: Real ly? | nean
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isn't the construction of that wall to |ean back
agai nst itself?

MR. ARDON: Yes, but it's still straight.
Not hing i s | eani ng, but the whole thing is |eaning all
at once.

CHAI RPERSON GRI FFI'S: 1t's being straight.

MR. ARDON: So the line fromthe top.

CHAI RPERSON GRI FFI'S: It's a strai ght wal |
that isn't straight.

MR CAROVE: Just to be clear, we're
talking straight. W're tal king about if the --

MR,  ARDON: The top of the wall being
strai ght basically.

CHAI RPERSON GRI FFI'S:  (Okay. Thanks for
the fun. Ckay. Now, oh, gosh, let me follow up,
because | think it's critical on the point of getting
into this boundary and where the boundary was taken
and all of that elenent. O course, it's fairly clear
the fact that this survey by the Park Service and all
t he ot her engineers was during construction.

MR ARDON:  Yes.

CHAI RPERSON CGRI FFI'S: O course, the Board
isinterested inthat as it sets the stage for howit
was built according to plans or not according to the

pl ans reviewed and whether those plans that were
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reviewed and approved were actually reviewed and
approved correctly. Is your statenent, let ne ask
you, after this survey and the staking and the
restaki ng or what ever the boundaries were set, was it
built according to the plans that were approved by the
Zoni ng Adm ni strator?

MR ARDON:  Yes.

CHAI RPERSON GRI FFI S: kay. Let's nove
ahead then. Yes?

MR. CAROME: Just one further question,
just to followup on that. Didn't the plans fromthe
Zoni ng Admi nistrator call for the wall to run -- each
exterior wall of the structure to run in a straight
l'ine?

MR ARDON:.  Yes.

MR CAROVE: So in that respect, it was
not built in accordance with the plans, right?

MR. ARDON. We cal |l ed t he engi neer to have
it -- you know, before we actually did anything, we
called the engineer to actually ask himif it was
possi ble to do anything. But he say it wll have
nothing to do with the structure, with the, what do
you call it, strength or building of the wall by not
being straight. So it was not an issue.

MR. CAROME: When during the construction
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did that call get placed?
VR. ARDON: Half the way during
construction.

MR. CAROME: And how pl aced that call?

MR.  ARDON: Well, | believe it was ny
boss.

MR CAROME: And who was that?

MR. ARDON: Robert M Coy.

MR. CAROME: Thank you.

CHAI RPERSON GRI FFI'S:  So that we can get
clarity on this, | think there has been a conceding
that it wasn't built directly on a straight line in

accordance with the drawings. And | think it's open
then to the fact of whether that rises to a zoning
issue or not. But other than that, go ahead.

MR. CAROME: Yes. | think that's right.
| nean, also didn't the plans call for one of the
corners to be made into a radius?

MR ARDON:  Yes.

MR. CAROME: And why wasn't that done?

MR.  ARDON: Because we probably never
because the sharp corner that they have with the
property will not allowus to actually turn the wall.
So we had to make a square corner to actually have the

wal | placed where the plan calls for.
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MR. CAROME: Was there any witten record

made of either of these calls to the engineers?

CHAI RPERSON GRIFFIS: | still don't see
t he rel evancy.

MR ARDON:  Yes.

CHAI RPERSON GRI FFI'S:  Wait | still don't
see the relevancy for this.

MR.  CAROMVE: I think it goes to
credibility.

CHAI RPERSON GRIFFIS: Credibility?

MR CAROME: Yes.

CHAI RPERSON GRI FFI'S: O who?

MR CAROME: O this wtness.

MR AGUGAIA Really?

MR CAROME: Yes.

CHAI RPERSON GRI FFI'S: Al right. | don't
agr ee. I don't think that is tinme well spent
actually. Let's nove ahead. What else do we have?
Any redirect?

MR AGUGAIA: No, that's --

CHAI RPERSON GRI FFI'S:  Redirect?

MR AGUAIA: Redirect | did.

CHAI RPERSON GRI FFI'S:  You di d.

MR AGUGI A | did want to point out

again that as a factual matter, he testified that the
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far right stake --

CHAI RPERSON GRI FFI'S:  You want to save it
for closing?

MR AGUA.I A: Pardon ne?

CHAI RPERSON GRI FFI'S: Do you want to save
it for closing?

MR AGUAIA: Save it for closing.

CHAI RPERSON GRI FFI' S:  Good. kay. Were
are we? W're ready for the ANC. Am1l correct? Let
me see a show of hands of folks that are here to
present testinmony. Persons to present testinony. You
are, sir, too? kay.

MR. WATSON: Wth the ANC.

CHAI RPERSON GRIFFI'S:  You're going to be
called as a witness of the ANC? M. Gates, are you
calling this gentleman as a wi tness?

M5. GATES: No, I"mcalling him as the
presi dent of --

CHAI RPERSON CGRI FFI'S:  Now, don't be nasty.
Very good. o ahead.

M5. GATES: | wasn't sure who was getting
that. Sorry. | couldn't resist.

CHAI RPERSON GRI FFI'S:  That's fair. It's
after 6:00. W can all joke.

M5. GATES: M. WAt son
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CHAI RPERSON GRIFFIS: | just want to be

sure to get through the rest of the process going.
And he just indicated he is comng up as a witness to
the ANC s case. W're at the case presentation

MS. GATES: Yes, he is a witness.

CHAI RPERSON GRI FFI'S:  So he' s part of your
case presentation.

M5. GATES: He is going to testify with

CHAI RPERSON GRI FFI' S:  Excuse nme. W have
one person who know has deci ded not to, because | have
been so obscure to give testinony. And nowwe' |l have
further clarification from M. Mirphy.

MR MJURPHY: M. Chair?

CHAI RPERSON GRI FFI' S: Yes.

MR,  MJRPHY: | presunme that the Park
Service will have its tine to testify. W have not
been given that period and I wanted to make sure we
had our tine.

CHAI RPERSON GRI FFI'S: | can't imagi ne why
you would miss that in the chronol ogy.

MR. MURPHY: W got of -- we in a sense
are --

CHAI RPERSON GRI FFI'S:  Are we goi ng out of

sequence?
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MR,  MURPHY: | don't know. " m aski ng

you.

CHAI RPERSON R FFI S: It would be ny
understanding that the ANC is next and then we go to
i ntervenor.

MR. MURPHY: COkay. That woul d be the Park
Service then, intervenor.

CHAI RPERSON GRI FFI'S:  Exact |l y.

MR. MJURPHY: Thank you.

CHAlI RPERSON CRI FFI S: Am | mssing ny
of ficial chronology here? Yes, no, naybe | confused
M. Murphy at asking who persons to give testinony.
|"m sorry. It's getting close to 7:00. | figured
peopl e have been here all day, persons that we m ght
get themin and then get into the intervenor's case
and the ANC.

| want to do the ANC next, but | al so want
to take just 10 m nutes, so we can all get some col der
air on us or sonmething. Anyway stretch your | egs.
But | antici pate continui ng, dependi ng on -- actually,
Ms. Gates, what's your estimation of time for your
case presentation?

M5. GATES: Maybe maxi mum 30 m nut es.

CHAlI RPERSON GRI FFI S: Ckay. I think we

will get through the ANC and the intervenor this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

387

eveni ng.

MR. MJURPHY: Ckay.

CHAI RPERSON GRI FFI'S:  Okay. Yes?

V5. BELL: Excuse me, | just wanted to
rai se one point. | haven't received anything, a

submi ssion, so if there is any subm ssions that were
filed today, the Governnent hasn't received a copy.

CHAI RPERSON GRI FFI'S:  >Fr om anybody?

MS. BELL: From anybody.

CHAI RPERSON GRI FFI'S:  How coul d you guys
| eave her out? That's the second --

MS. GATES: Neither has the ANC.

CHAlI RPERSON (Rl FFI S: First she didn't
have a chair and how she doesn't get any of the
paperwork. Al right. Now, we've got a 10 mnute
br eak. W're going to nmake sure that she's got
everything that she needs to. | don't think the ANC
submitted anything into the record today. I's that
correct?

M5. GATES: It's all with the testinony.

CHAI RPERSON GRI FFI'S: I ndeed. W' ve got
filing fromthe appellant, so we can get that clear
and get themcopies. W'Ill be back.

(Whereupon, at 6:52 p.m a recess unti

7:09 p.m)
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CHAI RPERSON GRIFFI'S:  Very wel | . Let's

resune. Yes, a question?

M5. GATES: Well, no, nore than that. |
may take a bit nore than -- together we nmay take a bit
nore than half an hour, but | know.

CHAI RPERSON QR FFI' S: Just be
del i berati ve.

M5. GATES: Thank you.

CHAI RPERSON GRI FFI'S:  Good. Let's go.

MS. GATES: Good afternoon, Chairman
Giffis and Menbers of the Board. My nane is Al na
Gates. |I'mChair of the ANC-3D. MW hone is |ocated
at 4911 Ashby Street, just southwest of the subject
property.

Advi sory  Nei ghborhood Comm ssion 3D
submitted its letter to the Board on February 15,
2005. Qur discussions did not stray into pending
federal allegations against Econom des in this case
and, therefore, the scope of the letter submtted by
t he Conmissionwas limted to the Conm ssion's support
of the appeal based on Title 11 in the Wsley Heights
Overl ay.

Wth ne today is George Witson, an
envi ronnmental scientist and ornithol ogist, president

of the Wesley Heights Historical Society and the
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foundi ng nmenber of ANC-3D Zoning Commttee.

Accl amation Park, Fulton Street Park, by
what ever nanme you know it, has acquired a structure
t hat woul d have nade Abraham Li ncol n proud for by the
end of 1863 a series of 68 enclosed forts and 93
batteries known today as the Fort Circle Park
surrounded Washi ngton, D.C. Anmong them is Battery
Kenbal |, which is located directly across 49'" Street
from Wesl ey Heights Park at Fulton Street.

Fulton Street Park, a narrow stretch of
federal park | and that connects A over Archibal d Park
with Battery Kenball Park has taken on the | ook of a
civil war encanpnent. Now al nost conplete, a fortress
like structure loons over the park land and its
irregular 30 foot wall threatens anyone wal ki ng or
j ogging on the path beneath it.

The wal | at 4825 Dexter Terrace fails to
nmeet the nost basi c objectives of the National Capital
Open Space Systemthat encourages the protection and
restoration of t he ecol ogi cal val ues of
environnmental |y sensitive areas, such as st eep sl opes,
the developnment of a continuous trail system for
pedestrians by connecting the Fort Circle Parks and
the protection of the park networks from adverse

i npacts.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

390

Further it states these natural areas
shoul d be protected fromborder devel opnent that woul d
adversely inpact their natural resources and visual
qual ity. The use of generous building setbacks,
hei ght controls, the donation of scenic easenents or
the transfer of devel opnment rights fromadjacent |and
owners shoul d be pursued to ensue protection.

The retaining wall is not in harnony with
Title 11, section 1541, the Wsley Heights Overlay
District. Prior to the construction of the wall, the
rear yard of the 4825 Dexter Terrace property was
wooden, park-like and steeply sloped. The adjacent
park | and was enj oyed by hi kers and joggers. Once the
trees lost their leaves last fall, it was clear the
view of the park from 49" Street had changed
irreversibly. Where there were trees, there now
exi sts a huge structure that | oons above the park.

The retaining wall inpacts federal park
land. The federal parks within the region formits
prime building blocks. Under Carone Exhibit 45, the
Nat i onal Park Servi ce boundary nmarkers are shown with
the wall alnost touching them There is clear
evi dence that the park |and has been inpacted as a
nunber of trees on federal property were felled. Silt

has bl ocked the drain pipe that once allowed park
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runoff to flow on 49'" Street and into the creek in
Battery Kenbal|l Park, and a new stream of water spews
silt laden water fromthe base of the wall into the
Fulton Street Park stream

George Watson and | watched during the
| ast substantial rain as a torrent of water cane
pouring fromthe wall and ran into the Fulton Street
Park streamand t hen broke through the silt di ke under
49'" Street. Not only are the region's prine building
bl ocks being destroyed, the city's infrastructure is
bei ng under m ned by excessi ve, uncontrol |l ed water from
4825 Dexter Terrace.

The Conmi ssion noted that over the course
of wall construction several permts were i ssued. Not
one  of the construction permt application's
envi ronmental questionnaires answers the question
"WIIl the proposed project involve construction that
will disturb the sedinment in rivers, streams or wet
| ands?" Each application checks that box no.

The attached 2001 and 2002 transcripts
fromthe Departnment of Health O fice of Adjudication
and Hearings indicate failure to conply with an
approved Erosion and Sedi nmentation Control Plan and
stormwat er nmanagenent criteria for two properties on

47" Street. And in 2005, adverse inpacts to
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surrounding properties and the environment are
illustrated in the attached photographs taken of
properties being developed in the 5500 block of
Macart hur Boul evard. Both of these properties were
devel oped by Econom des Devel opnent.

The Wesley Heights Overlay is neant to
preserve and enhance the |ow density character of
Wesley Heights by regulating construction and
alteration of residential and other buildings in the
ar ea. Wesl ey Heights was built in the 1920s as a
devel opnent created and controlled by W and AN
Mller. The original Wsley Heights architect
strongly val ued bal ance between a hone's design and
t he topography of the home's lot, as well as bal ance
bet ween each home and t he whol e nei ghbor hood.

Si tuat ed anong four parks, Wsley Heights
inparted a special sylvan quality that was
successfully maintained while still providing the
flexibility to meet the changing needs of those who
live in the nei ghborhood. The conbined wall structure
and residents represent nore than the 30 percent | ot
coverage permtted in the Overlay District. These
conbi ned structures increase density, restrict access
to light and air for the neighboring properties and

are precisely what the overlay is neant to prevent.
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The wall is built on the rear inside
property lines and does not neet the setback
requirenents set out in Title 11, sections 404 and
405. The wall has provided the entire rear of the
4825 Dexter Terrace with a three dinensional quality.
The requi red set backs have been rai sed and sit 30 feet
in the air. Section 403.2 states "No structure,
including its accessory building, shall occupy its | ot
in excess of the percentage of |ot occupancy set
forth.™”

G ven that the retaining wall is built on
the property line, exceeds 4 feet in height and its
geogrid interior constitutes an attached structure
that extends to the edges of the property, the rear
and side yard setback requirenents are not being net.

The Zoning Admnistrator did err in
permtting this walled structure. It is attached to
a geogrid core interspersed with conpacted soil that
is simlar in nature to a retaining wall filled with
concrete and topped with grass. The walled structure
and its attendant house occupy consi derably nore than
30 percent of the lot and, therefore, violate the
provi sions of the Wsley Heights Overlay District.

Every tree on the rear | ot was cut down to

construct the walled structure in an overlay district
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established to preserve existing trees and access to
air and light. The structure is clearly nore than 4
feet high within the required rear yard, and its
el evat ed state does not neet the setback requirenents
for a rear yard or a side yard.

And despite its record of inadequate
i npl enentation of erosion control and storm water
managenent mnmeasures on previous construction sites,
permts were issued that have resulted in adverse
inmpacts to federal park land, to i mredi ate nei ghbors
and to the community surroundi ng 4825 Dexter terrace.
The wal | ed structure shoul d be renoved.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. GATES: | now turn to M. Watson

MR. WATSON: Good evening. | didn't know
whet her to say good eveni ng or good afternoon. At any
rate, | can say "kalispera sas.”

CHAI RPERSON GRIFFIS: W like to fake it
for the record. Just say good norning. Go ahead.

MR WATSON: | am George Watson, a |ong
ti me nmenber of the ANC- 3D Zoni ng Committee and al nost
36 year resident at 4323 Cat hedral Avenue in Wesley
Hei ght s and Presi dent of the Wesl ey Hei ghts Hi storical
Soci ety.

The Society was established in 1989 in
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response to percei ved overdevel opnent that threatened
to change the character of our neighborhood. Qur
menber s sponsored a zoni ng overl ay t hat was adopt ed by
t he Zoning Comm ssion in 1993 as a neans for keeping
new buildings or additions to existing honmes to a
reasonabl e | evel. Qurs was one of the very first
overlays in Washi ngton and has served as a nodel for
ot hers that were subsequently adopted by the Zoning
Conmi ssi on.

As | have stated several tines previously
in testinmony before the BZA, "W are, therefore,
interested in seeing to it that the existing Zoning
Regul ations, as well as the Wsley Heights Overlay
District, are enforced in an even-handed manner t hat
allows reasonable additions and nodifications to
exi sting honmes, but do not inpact negatively on the
character of the entire nei ghborhood or the quality of
life of the i medi ate nei ghbors."

| now cone before you to discuss the
appeal, in fact, of Fulton Street resident, Patrick
Drake Caronme, of a huge wall and platform that he
| ooks out on one bl ock away over Accl amati on or Wesl ey
Hei ght s Park constructed by Frank and D na Econoni des.
It is M. Carone's contention that the wall and

platform together with the house on the lot, are in
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violation of the Wesley Heights Overlay District and
that it is an environnental threat to both Accl amation
and Battery Kenbal | Parks, part of Rock Creek Nati onal
Park System

W agr ee W th M. Car onme and,
incidentally, with M. Toye Bello, in testinony and
cross examnation in this case that the wall and
platform constitute structures in the sense of the
D.C. Zoning Code, Title 11, DCMR paragraph 199 and
definitions on pages 1 through 128 and that, in
addition to the newy constructed house on Square
1381, Lot 806, exceed the 30 percent | ot coverage and
the maxi num floor area ratio allowed in the overl ay,
and that the structures clearly intrude on both the
backyard and two side yard setbacks in the underlying
R-1- A Zoni ng Regul ati ons.

In addition, the height of the wall,
towering to al nost 30 feet above the steeply sloping
grade at its base abutting the park, exceeds that
allowed in the D.C. Code in backyards. The filled-in
pl at f orm sl opi ng upwards toward t he house and back of
the wall is part and parcel of the violation and its
surface neasurenents shoul d be considered in the total
structure nmeasurenment on that |ot.

M. Caronme has already nentioned the
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uni nvi ti ng and unnei ghborly vi sual aspect of the wall
on joggers and dog wal kers traversing the two bl ock
long park path between 49'" Street beside Battery
Kenball Park and Foxhall Road. It is truly
overwhel mng to see that towering structure.

Ms. Gates has already identified nme as an
envi ronnmental scientist and ornithologist. | have a
Ph.D. degree in zoology fromYale University. For 23
years | was curator of birds in the Smthsonian's
Museumof Natural Hi story and | ater, for 27 years, was
a menber of the National Geographic Society Conmmittee
for Research and Exploration. Based on that
scientific training and experience, | present you sone
envi ronment al observati ons and docunent ati on.

The wall and platform structures have an
addi ti onal envi ronnent al i npact on adj acent
residential lots, particularly on Accl anati on Nati onal
Park. M. Carone has already nmentioned the drai nage
and water runoff into the park, and | can attest to
t he nuddy seep fromunder the straw bales and flinsy
pl astic sheeting when | visited the slippery slope in
early March, March 10'", for photo docunentation

But there is another inpact that is |ess
apparent, although definitely intuitive. The newwall

shades the park's slope to its north and del ays the
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nmel ti ng of snow, thus changing the m cro-environnent.
Two phot ographs that | took of Wsley Heights sl opes
in lots at the intersection of 44" and Haw horne
Streets in the early norning of Thursday, March 10'"
graphically illustrate that effect. Those are the two
first photographs that | have supplied to you.

A light snowhad fallen the day before and
snow still covered alnost all of the north facing
sl ope beneath the nodest 4 foot high retaining wall
and wood fence at 2927 44'" Street. In contrast, in
front of the house imediately across 44'" Street at
4400 Hawt horne Street where there is no wall bel owthe
U hedge, only a smdgen of snow persists. Thi s
shadi ng effect is even greater under the 30 foot wall
at 4825 Dexter Terrace during the winter and early
spring before the trees are | eafed out.

In another denonstration of the mcro
tenperature environnental effect of shading by the
towering wall, | took neasurenents at 2:30 p.m on
March 22" with an accurate and sensitive Taylor
Et ched Stem Mercury Thernoneter. The day was summery
and mld and, of course, the tree | eaves had not yet
begun to bud out.

At ground level, 8 feet fromthe base of

the wall to its north, the thernoneter regi stered 55
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degrees fahrenheit and on top of one of the posts
hol di ng up the nmud fence, the readi ng was 57 degrees.
Anmbi ent tenperature at breast height in a sunny, open
area 18 feet fromthe base of the wall was a pl easant
61 degrees. The nost striking readi ng, however, was
71 degrees at ground level 18 feet fromthe wall in
the sunlit path area, 16 degrees higher than in the
shade 10 feet away. |nmagine the effect.

CHAI RPERSON GRI FFI'S:  Let nme just ask you
a quick question as you go through that and al so as
you nove on to water runoff beneath the wall. What
perti nence would this be to the Zoni ng Adm ni strator
inreviewi ng the permt docunents that we have before
us?

MR. WATSON: Well, it's denonstrating the
environnmental effects and this is part of the --

CHAI RPERSON GRI FFI'S:  Excellent. Okay.

MR,  WATSON: -- Wesley Heights Zoning
Overlay District.

CHAI RPERSON GRI FFI S: Let's go right to
t he Wesl ey Hei ghts Zoni ng Overlay t hen and show where
t he Zoni ng Admi ni strator woul d have to refer 15, what
is it, 54, give it to me, oh, here, how we would
nmeasure the inpacts and the requirenents to neasure

t hose i npacts.
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MR WATSON: "' m sorry. " m not sure |

get your --

CHAI RPERSON CGRI FFI'S:  Just to refresh for
me, this appeal is set out to prove that the Zoning
Adm ni strator made an error in approving this permt.

MR WATSON:  Yes.

CHAI RPERSON GRI FFI S: So an anal ogy, we
are the Zoning Adm nistrator and you're telling us
what we have done incorrectly. And so stepping into
the shoes of the Zoning Adm nistrator, | would | ook
and | would say okay, you're telling ne | didn't
review this for the environnental tenperature, storm
wat er runoff, snow nmelt inpacts of this wall. Now, |
need to go to the regul ati ons, the Zoni ng Regul ati ons,
and refresh ny nenory of what is it that shows ne how
to neasure that and ny requi renment to neasure, so that
| can stanp this denied or approved.

For instance, 1543.1, a restriction of
this section shall apply to both R1-A and R 1-B
Districts within the WH Overlay District. Does that
pertain to this piece of property? Yes, thisisinR
1-A District. Okay.

MR WATSON: This is in R 1-A

CHAI RPERSON GRI FFI'S: | ndeed.

MR, WATSON: Yes.
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CHAI RPERSON GRI FFI'S:  So we can nobve on to

poi nt two, 1543.2. "No structure, including accessory
bui l di ngs, shall occupy an area in excess of 30
percent of the lot." So we're at |ot occupancy. |
don't see anything in there that goes to the inpacts
of which you're describing for us.

MR WATSON: You're at 1543. | was
| ooki ng at 1542.

CHAI RPERSON GRI FFI'S:  That's fine. 'l
| ook wherever you want to | ook.

MR, WATSON:.  Ckay.

CHAI RPERSON GRI FFI S: I'm not famliar
wi th how the Zoning Regul ations give jurisdiction to
the Zoning Admi nistrator to regulate environnenta
i mpacts, | guess is where |I'm going.

MR. WATSON: Well, but that was part and
parcel of the material on which we based our zoning
overlay and that was the general anbience --

CHAI RPERSON GRI FFI'S:  Good.

MR. WATSON: -- of the nei ghborhood and so
on.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR, WATSON: And the openness of the
nei ghbor hood and the effect on the nei ghbors, not the

effect on the property owner or the devel oper.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

402
CHAI RPERSON &Rl FFI S: Ckay. Which is

wel |l -stated in 1541. 1.

MR WATSON:  Yes.

CHAI RPERSON GRIFFI'S:  And it says --

MR. WATSON: And al so, that was part and
parcel of the -- what's his nanme, Jim | can't think
of the name of the city counsellor who was trying to
make the point that -- no, no, Ward 1

UNI DENTI FI ED SPEAKER:  Ch, Ji m G aham

MR, WATSON: Jim Graham nmade the point
that the DCRA is the Departnent of Consuner, i.e.,
nei ghbors, nei ghborhood, and Regulatory Affairs.
There is nothing in there about devel opers or people
who are inpacting. |In other words, we don't have to
protect those who are inpacting the nei ghborhood and
| think it is one of your, and I'mnow talking to you
not as BZA, but I'mtalking to you as -- you have
identified yourself now as the Zoning Adm ni strator.
| think it is upto the Zoning Adm nistrator totry to
protect the nei ghborhood interests and, obviously --

CHAI RPERSON GRI FFI'S:  Good.

MR WATSON: -- | don't think he has done
his job here, and that's the point that | was trying
to make with these nmeasurenents.

CHAI RPERSON GRIFFIS: That's fine. The
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problem is we get to a very specific world very
qui ckly in devel opnment whether you' re a devel oper or
a home owner. So | understand and I think I perfectly
agree with you. The Wsley Heights Overlay District
was set up to preserve certain aspects and in 1541, it
does say to establish, preserve, enhance the |ow
density character of Wsley Heights in regulating
construction and alterations to residential and other
buildings in the area. Very, very good paragraph.

Now, as the Zoning Adm nistrator, | have
plans in front of ne. How do | neasure that? How do
| say this fits it or it does not fit it? 1Is there
anything in the regulations very specifically that
show you how that's mneasured?

VR. WATSON: There is not hi ng
specifically. W don't identify a 30 foot wall.

CHAI RPERSON GRI FFI'S:  Ckay.

MR WATSON: But how di d he know t hat t hat
was going to be a 30 foot wall? He did not.

CHAI RPERSON GRI FFI'S: Wl I, | think he did
on the draw ngs.

MR WATSON: He had no information about
t he height of the wall.

CHAl RPERSON GRI FFI'S:  Are you sure?

MR,  WATSON: This was prior testinony
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here. | have heard their testinony.

CHAI RPERSON GRI FFI'S:  Okay. kay. Let's
turn it back over to you. You want to conclude your
testinmony?

MR. WATSON:. Let ne see. | was talKking
about the measurenents.

CHAI RPERSON GRI FFI'S: | think you can nove
down beyond M. Carone, how he has already alluded to
the water runoff beneath the wall.

MR, WATSON: Well, and | wll just
summari ze and then | would |ike to nake two addi ti onal
points at the end that are not in the material that
you have.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR,  WATSON: ['"m upset that you won't
allowne to tal k about phenol ogy, but | do want you to
read the footnotes down there, because that is a very
i nportant concept and one that I, as an ornithol ogi st,
can speak to. | therefore urge you to support M.
Carone' s appeal of the wall and platformon the basis
of the Zoning Code and overlay violations and their
nei ghbor hood and environnmental inpacts, two of the
basi c reasons that we have Zoning Codes in our city.

Now, the other two points | wanted to

bring up, | just noticed that in this long list of
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properties that have retaining walls, ny property is
listed for a 6 foot retaining wall. | want to talk
about retaining walls in Wesley Heights. As you're
probably aware, Wsley Heights has got straight
streets that go right straight through in a regul ar
grid pattern, the way the city was outlined in the
1780s when it was lined out. I'mcomng. |'mgoing
to be rel evant.

And therefore, since this was a steeply
sloping area, ny lot is always some -- goes up to 40
or 50 feet in the back of the lot since Cathedra
Avenue went through and they just janmmed t hrough. So
t he houses on ny side of the street, the north side of
the street, are up on a |l evel well above street |evel,
sone 15 or 20 feet. The houses on the other side of
the street are down bel ow street |evel, sone of them

CHAI RPERSON GRIFFI'S: Did you say that's
on Cat hedral ?

MR. WATSON: That's Cat hedral Avenue, the
4300 bl ock of Cathedral.

CHAI RPERSON GRI FFI S: Could they have
built Cathedral w thout making a retaining wall?

MR, WATSON: Excuse ne?

CHAI RPERSON GRI FFI S: Could they have

built Cathedral Avenue without putting in a retaining
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wal | ?

MR. WATSON: That is precisely the point
that 1'mgetting at. They nade the cut and they built
up the wall, the 6 foot wall in the case of ny
property.

CHAI RPERSON GRI FFI'S:  And did the Zoning
Regul ations prescribe how tall that retaining wall
coul d be, how |l ow the road could be cut?

MR WATSON: Were there in 1924? | doubt
whet her there were any Zoning Regul ati ons and skil
into that.

CHAI RPERSON CRIFFI'S: It was | aw ess back
t hen.

MR. WATSON: Thi s dat ed back. This Wesl ey
Hei ghts was the first devel opnent.

CHAI RPERSON GRI FFI'S:  Good.

MR WATSON: O one of the first
devel opnents in the United States that was devel oped
for use of private cars as transportation rather than
public transportation.

CHAlI RPERSON (Rl FFI S: Could they build
Cat hedral Avenue today in accordance with the Zoning
Regul ati ons?

MR WATSON: Al I know is that three

nmont hs ago, | went to the Public Space peopl e and got
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apermt toreplace ny tinber retaining walls in front
of nmy house with stone masonry ranparts, none of which
were over 4 feet high and because they were repl aci ng
existing walls and |l ess than 4 feet high, they just
gave ne a wal k-through permt.

So | think that there would have been
guestions about it and | offer you as a contrast the
meandering streets of Spring Valley that follow the
natural contours for the nost part.

CHAI RPERSON GRI FFI'S:  Li ke what street?

MR WATSON: On what street?

UNI DENTI FI ED SPEAKER:  49'" Street.

MR. WATSON:  Weéll, no, 49'" Street is an
exanple of a grid.

CHAI RPERSON GRI FFI'S:  Doesn't matter.

MR WATSON: Its overl ook --

CHAI RPERSON GRIFFI'S:  What's the point?
What's the difference between the nmeandering and the
straight grid streets?

MR. WATSON: Well, because they follow
the --

CHAI RPERSON GRI FFI'S:  The grid.

MR,  WATSON: -- the grid. Because the
grid was followed in Wsley Heights, retaining walls

wWer e necessary.
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CHAI RPERSON GRI FFI'S:  So on t he nmeanderi ng

streets there's no retaining walls?

MR. WATSON: And the neandering streets
went around them

CHAI RPERSON  CGRI FFI S: There is no
retaining walls on the neanderi ng?

MR. WATSON: So they didn't need retaining
wal | s as nuch.

CHAI RPERSON GRI FFI'S:  Ckay. Bring that
all back to what we're doing here today.

MR,  WATSON: Vell, what I'm trying to
denonstrate is that the retaining walls were put in
there to retain sonething.

CHAI RPERSON GRI FFI'S: | see.

MR. WATSON: Rather than to build up the
| evel behind a wall.

CHAI RPERSON GRI FFI'S: | see.

MR. WATSON: And | offer you as an
exanpl e --

CHAI RPERSON CGRI FFI' S:  Actual ly, | et ne ask
you that on Cathedral. You're famliar with the
construction of your house perhaps and maybe you can
assunme. Wen they were putting this road through for
the new age of cars, were all the lots |evel?

MR WATSON:  No.
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CHAI RPERSON GRI FFI'S: Or were they | evel ed

out ?

MR. WATSON: No, the | ots were not | evel ed
out. I'msorry.

CHAI RPERSON GRI FFI'S:  That's okay.

MR. WATSON: | didn't bring you the 1923
pi cture.

CHAI RPERSON (Rl FFI S: W' Il have tine.
We'll nmeet for tea on Saturday. But as we're wal ki ng
t hrough - -

MR. WATSON: | can send you the picture,

t he 1923 phot ogr aph.

CHAI RPERSON GRI FFI S: | would be very
i nterested.

MR. WATSON: |'m going to.

CHAI RPERSON  CGRI FFI S: l"m not sure
everyone here is, but we'll follow up on that.

MR WATSON:  Yes.

CHAI RPERSON GRI FFI' S:  You know, when | can
legally talk to you. kay. So Cathedral is going
t hrough and you have this meandering slope with all --
as the streets were nmeandering, these nice hills and
they carved in this Cathedral.

MR,  WATSON: The sl opes were going up

yes.
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CHAI RPERSON CGRI FFI' S: Sl opes wer e goi ng up

and they're carving in this street, I'"'msorry, grid
street. W got grids coming in. D dthey |evel off
the lots to build your houses?

MR, WATSON:  No.

CHAI RPERSON GRI FFI'S:  They didn't?

MR, WATSON:  No.

CHAI RPERSON GRI FFI S: They built vyour
houses on the hill?

MR. WATSON: Not only did they not |evel
them off, they left all of the trees. Wen | noved
into ny house, right beside nmy house was --

CHAI RPERSON GRI FFI'S:  There' s no ret ai ni ng
walls in the back of your house or on the sides of
your house or at the steps?

MR. WATSON: | have aretaining wall right
in back of nmy back door off the patio. | have a
retaining wall there and | put tinbers going up the
continuing slope. As | said, there's some 50 to 60
feet of slope at ny house.

CHAI RPERSON GRI FFI'S: | see. (kay.

MR. WATSON: And | have wat er probl ens and
what | do is to retain that water as it goes down, so
there is virtually no runoff into the street.

CHAI RPERSON  CGRI FFI S: Ckay. Good.
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Anything el se you would |like to conclude with or we
were at questions. Yes, Ms. Mller?

VICE CHAIR M LLER: | have a conment and
a question and ny corment is, and | think that this is
what the Chairman was al so getting at and it's to try
to keep us on track here and on focus, this is an
appeal and in an appeal case, we're | ooking to see how
t he Zoning Admi ni strator erred, what did he do wong.
And these overlay regulations govern all sorts of
t hi ngs.

| nmean, at | east with respect to the BZA,
we | ook at them for special exception proceedings,
vari ances, etcetera. And when we're doing variances
and speci al exceptions, we nay be | ooking at adverse
i npacts and environnental inpacts or whatever. Wen
we're dealing with an appeal, we're |looking at the
error that the Zoning Adm nistrator nade. Now, in
this case it's in granting a building permt.

And | think what the Chair was trying to
ask you is, you know, where in the regulations did it
say that the Zoning Adm nistrator, in reviewing a
bui | di ng perm t, consi ders environnental inpacts? And
| would guess that it's not in the regul ations.

MR. WATSON: It's not spelled out in the

regul ations. That is sonmething that |I |anment that we
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didn't do 15 years ago, spell it out a little nore
pl ainly, and t he ranpant overdevel opnent, additi ons on
houses, tearing down houses and putting up new, huge
structures continues right to today.

VICE CHAIR M LLER. Ckay. And then when
| was listening to you and | was trying to determ ne
what error you may be all eging, I' mwondering, did you
make a distinction that a retaining wall is |aw ul
dependi ng on whether the lot is built up or not and
that this case is different fromother cases, because
the | ot has been built up?

MR, WATSON: Well, | don't know how many
of you were here for the Thai Bar situation, the pool
house up on Foxhal |l Road many years ago, sone 15 years
ago. Thai Bar has since died.

CHAI RPERSON GRI FFI S: | think we heard
that this norning.

MR,  WATSON: But that was a pool house
t hat was towering sone 23 feet in the backyard | ooki ng
over into Thai Bar's swi mm ng pool area. The BZA said
that they were -- they could not condone putting up a
retaining wall and then buil ding the pool house above
that retaining wall and having that count as the
basel i ne, the |evel.

And | think that is one of the inportant
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points, that this structure, this is a structure and
that's the point that I'mtrying to make, and that
that structure, when it was a wall -- before it was a
retaining wall, it was a structure, it was a wall and
then it had its attendant grids.

That is part and parcel of the structure
portion that cones under the 30 percent, and that's
what | think this whol e case resolves on, is whether
you consider that a structure or that isn't there,
because the Zoning Adm nistrator didn't look at it.
| look at it. | wal ked past that area and I am j ust
of fended by it.

VICE CHAIR M LLER: kay. So you're
saying he erred in not determining that this was a
structure instead of a retaining wall?

MR. WATSON: Exactly.

VICE CHAIR M LLER.  Ckay.

MR. WATSON: And counting that within the
30 percent all owance.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI S: But how do you
reconcile? You're saying this is either a structure
or aretaining wall. 1Is that correct?

MR. WATSON: No, no, it was a structure.

CHAlI RPERSON GRI FFI S: s it a structure
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now?
MR WATSON: When the wall was built --
CHAlI RPERSON GRI FFI' S: Yes.
MR. WATSON:  And when the gri ds were being
laid down --

CHAI RPERSON GRI FFI'S: Sure.

MR WATSON: -- it was a structure. Wen
t hey dunped 6,000 whatever it was --

CHAI RPERSON GRIFFI'S: Is a retaining wall
a structure?

MR WATSON: | think in this case that a
built-up platform --

CHAI RPERSON GRI FFI'S:  But for the Zoning
Regulations, is a retaining wall a structure,
according to the Zoni ng Regul ati ons?

MR WATSON: | believe it is.

CHAI RPERSON GRI FFI'S:  Okay. Good.

MR. WATSON: And --

CHAI RPERSON GRI FFI S: 2503 woul d agree
with you.

MR WATSON: Let nme also read one ot her
section of the Wesley Heights Overlay District.

CHAI RPERSON @RI FFI S: But no, let's
followup this issue of structure.

MR.  WATSON: No, this is -- this is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

415

perti nent.

CHAI RPERSON GRIFFI'S: It is?

MR,  WATSON: Yes. This is tal king now
about an open porch and if you'll renenber, there was

a property on 43'® Street, the Sissen property, where
there was a porch in front of the house.

CHAI RPERSON GRI FFI'S: R ght.

MR. WATSON: And the first 200 square feet
of an open porch or total open porch space, if there
is nore than one open porch, don't count. But that
inplies that any --

CHAI RPERSON CGRI FFI S: Don't count for
what ?

MR WATSON: Don't count within the 30
percent all owance.

CHAI RPERSON GRIFFI'S: O | ot occupancy?

MR. WATSON: For | ot occupancy. This to
me is no different from the porch in front of the
Si ssen house if that porch did not have a roof.

CHAI RPERSON GRI FFI'S:  Really? You don't
see any difference between what we're |ooking at in
this application and a front porch with a cover onit?

MR WATSON: Well, no, no. |If the front
porch did not have a cover on it, a portion of it did

not count in | ot coverage.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

416
CHAI RPERSON Rl FFI S: SO you see no

di fference between this and a porch with no cover?

MR WATSON: | see no difference between
that structure and a porch uncovered.

CHAI RPERSON GRI FFI'S: I nteresting.

MR WATSON: O --

UNI DENTI FI ED SPEAKER: A deck.

MR. WATSON: What do you call it, a deck,
an uncovered deck. And certainly, that uncovered deck
or platformor whatever the heck you want to call it
is nore than 4 feet above baseline. | mean, 30 feet
i s not sonething that | think the Zoni ng Adm ni strator
shoul d have overl ooked. | think he should have aha.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
Any ot her questions?

VICE CHAIR M LLER I have one nore
guestion, and that is | would like to ask you if you
coul d supplenent the record and put in that Zoning
Comm ssi on deci sion or whatever context the Zoning
Comm ssion acted in with respect to the exanple you
were giving about a property that was towering over
dealing with a retaining wall.

MR. WATSON: The Thai Bar situation?

VICE CHAIR M LLER  Yes.

MR WATSON: | will have to go back into
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my files and consult with Patrick.

CHAI RPERSON GRI FFI'S:  You got about siXx
attorneys here that wote it all down.

MR WATSON:  Yes.

CHAI RPERSON GRIFFI'S: ' msure they woul d
search it for you.

MR, WATSON:.  Ckay.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI' S:  Just gi ve t hem what
you know.

MR WATSON: Yes, it's the Davidson
property vs. Thai Bar.

CHAI RPERSON GRIFFI'S: Al right. So it
was an appeal ?

VICE CHAIR M LLER Was it a court case,
a Zoni ng Conmi ssion decision? Wat is it that you're
referring to?

MR. WATSON. It ended up in the courts,
but the -- it cane before you all and you deci ded t hat
the building will have to be reduced in height.

CHAI RPERSON GRI FFI'S:  You did that?

VI CE CHAIR M LLER: Do you nean t he Zoni ng
Comm ssion or do you nean the BZA?

MR,  WATSON: No, I'm tal king about the

BZA.
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CHAI RPERSON GRI FFI' S: R ght. Per the BZA,

so it nust have been a special exception or a vari ance
of sone sort. Then it was taken to the Court of
Appeal s. kay.

MR WATSON: And then went to the Court of
Appeal s.

CHAI RPERSON GRI FFI'S: W apparently --

MR,  WATSON: And the Court of Appeals
supported the BZA

CHAI RPERSON GRI FFI'S: | ndeed.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON CRI FFI S: Good. Any ot her

guestions, followup? Anything else, M. Gates?

VICE CHAIR MLLER [|'msorry, M. Gates.

MR. WATSON:. | have to apol ogize for ny
passi on.

CHAI RPERSON GRI FFI S: Gosh, no apol ogy
needed.

MR,  WATSON: But you have touched the
sensitive areas in ny heart.

CHAI RPERSON GRI FFI'S: | don't think there
is anything wong wth passion.

VICE CHAIR MLLER: | just wanted to ask
Ms. Gates. You used the termwall structure. Does

t hat appear somewhere in our regulations?
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M5. GATES: | believe it's probably

sonmething I nmade up. Can you tell nme where it is? |
mean, did | cite?

CHAI RPERSON @RI FFI S: Is it in her
testinmony, witten testinony, or are you just
recal |l i ng?

VICECHAIR M LLER | think it was in your
witten testinony that youcalled it awall structure,
| thought.

M5. GATES: Well, what else is it?

CHAI RPERSON GRI FFI'S: Wl |, there you go.
Good. kay. Anything el se?

COW SSI ONER HI LDEBRAND: M. Wat son, you
had said, and | nmay have m sunderstood you, but that
the wall sort of transfornmed. At one point it was a
wal | and now, it's something else. Do you feel that
nowit is aretaining wall, because it has been filled
with earth?

MR. WATSON: From Spring Valley, yes.

COW SSI ONER  HI LDEBRAND: From Spring
Val | ey?

MR WATSON:  Yes.

COW SSI ONER HI LDEBRAND: So it started
off as a wall and it has been transforned?

MR WATSON: It started off as a wall and
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it started off as a wall with grids.

CHAI RPERSON GRI FFI'S: M. WAt son, you need
your m crophone on.

MR. WATSON: Ch, sorry. It started off as
a wall. The grids were then laid down and the
mat eri al was brought in. Since that was extraneous
material, | think that all of that material fill plus
the grids have to be consi dered part of the structure.

COW SSI ONER HI LDEBRAND: So as it was
being built, it was transformng froma wall to a
retaining wall?

MR WATSON:  Yes.

COW SSI ONER HI L DEBRAND: As they were
bui | di ng up?

MR. WATSON: And | invite you to cone | ook
at ny retaining walls, because | have a slope
approximately that in nmy front yard and I have built
little mni walls about this high --

CHAI RPERSON GRI FFI'S:  Good.

MR. WATSON: -- that step down and | can
use it gloriously for planting azal eas.

COWM SSI ONER HI LDEBRAND:  And how do you
deal with section 2503. 3, which specifically says that
retaining walls can occupy any yard required by the

provi sions of the Zoning Title? Since this thing has
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transforned into a retaining wall by the way it was
constructed, how do you deal with that section?

MR. WATSON: | have no problemw th them
occupying as long as they count as structures that are
-- | nmean, there is no question. You have | ooked at
numer ous exanpl es of walls that are hol di ng sonet hi ng
up that was there and we need those, absolutely.

COW SSI ONER HI LDEBRAND: So you're --

CHAI RPERSON GRI FFI' S:  \What about the road
t hat we saw?

MR WATSON: The what ?

CHAI RPERSON GRI FFI S: The |ast one,
what ever hi ghway t hat was.

COW SSI ONER  HI LDEBRAND: But your
argunment isn't that it cannot occupy those yards by
the code, but that it needs to be counted in the |ot
occupancy as a structure.

MR WATSON:  Yes.

COWM SSI ONER HI LDEBRAND:  Ckay.

CHAI RPERSON GRI FFI'S: Al right.

VICECHAIR M LLER: | just want to knowis
there sonmething on the permt or the draw ngs that
woul d indicate to the Zoning Adm nistrator that the
ot was built up, that the dirt was taken out and t hen

nmore dirt taken in?
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MR, WATSON: | don't believe that there

was any indication on the zoning, on the application
for permts, that indicated how high this wall was to
be.

CHAI RPERSON GRI FFI S: Have you revi ewed
the permt docunents that were submtted?

MR. WATSON: | have | ooked at them but |
have relied on --

CHAI RPERSON  CGRI FFI S: Was there an
existing site?

MR WATSON: -- Patrick Caronme, who is a
| awyer, to have read themin greater detail and his
support peopl e.

CHAI RPERSON GRI FFI S: But we have the
existing site plan in the record. | believe I
reviewed it.

MR WATSON: | believe that the --

CHAI RPERSON GRI FFI'S:  Okay.

MR. WATSON: -- ANC reviewed the papers.

CHAI RPERSON GRI FFI'S:  Ckay.

MR,  WATSON: In great detail to see if

there was any indication of 7 feet or whatever.

CHAI RPERSON GRI FFI S: Good. Not hi ng
further, |1 take it? Very well. Let's nove. MVs.
Gates, last word, closings? No? Excellent. Thank
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you very much. Let's go to cross. M. Carone?

MR. CAROVE: M. Watson, are you aware of
any other walls, wall structures, in the Wsley
Hei ghts Overlay area where a wall of, say, nore than
7 feet has been erected and filled in in a place where
there was no dirt or earth to be retained, and then
t hereafter --

CHAI RPERSON GRI FFI'S:  Okay.

MR CAROME: -- new material, not
previously there, was put in?

MR WATSON: |I'mnot, with the exception
of the Thai Bar situation where --

CHAI RPERSON Rl FFI S: M. Watson, we're
going to ask you just to turn the m crophone on and
put it near you.

MR. WATSON: Sorry. The only one that |
am aware of was a very small wall of 3 or 4 feet.

CHAI RPERSON GRI FFI'S:  Okay.

MR. WATSON: On Thai Bar's property, not
on Thai Bar.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. WATSON: But on Davidson's property.

CHAI RPERSON CGRI FFI' S:  How woul d you becone
aware of something |ike that?

MR. WATSON: Thai Bar?
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CHAlI RPERSON GRI FFI'S:  No, no, no, not that

speci fic one.

MR. WATSON: Ch, how woul d you?

CHAI RPERSON GRI FFI'S:  The question is are
you aware of any other situation like this where a
retaining wall was built and the fill cane in behind
it? How would you be aware of that in the
nei ghbor hood?

MR WATSON: Well --

CHAI RPERSON CGRI FFI'S:  Bei ng on t he zoni ng?

MR WATSON: Remenber that | have been
associ ated with zoni ng questi ons and probl ens and t he
Wesl ey Hei ghts Zoning Overlay for at |east 15 years,
and I am --

CHAI RPERSON GRIFFI'S: Ckay. So in that
capacity, in 15 years you have not seen any of that?

MR,  WATSON: | am a sniffer. | go and
| ook for problens.

CHAI RPERSON GRI FFI'S: | ndeed.

MR WATSON: And we have -- so watch
your sel ves.

CHAI RPERSON GRI FFI'S: 1" mgl ad you poi nt ed
at her and not nme. kay. Next question.

MR. CAROVE: Were you aware that the plans

before the DCRA contained detailed draw ngs that
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showed preconstruction gradi ng and post-construction
grading? Did you know that?

MR WATSON: | had seen sone of those
pl ans.

MR.  CAROVE: Al right. No further
guesti ons.

CHAI RPERSON GRI FFI' S:  Thank you. Where do
we want to go? M. Mirphy, you have cross?

MR. MURPHY: Thank you. M. Watson, thank
you for your comments. Two questi ons. You were
involved in the Wsley Heights Zoning Overlay
devel opnent and, apparently, you have been invol ved
continually since then watching the overlay. There
was a discussion earlier on this hearing that the
overlay included park land, it extended over park
land, and that the National Capi t al Pl anni ng
Comm ssi on conmented on that.

Do you recall or can you provi de testinony
as to why the community asserted that both the private
| and and park | and should be within the overlay?

MR,  WATSON: | can't specifically say
that, but | am under the inpression that because we
are bounded on all or at least on three sides by
national park land, and | don't know the square of

Accl amati on Park, but we delineated all of the squares
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that this enconpasses and | wouldn't be surprised if
Accl amati on was not inadvertently perhaps included.

MR. MJRPHY: Ckay. One of the comments,
one of the conditions of the Wesley Heights Overlay is
the preservation of trees and your testinony was
getting to the point of the mcro climate i medi ately
to the north of the wall.

Can you provide testinony to this Board as
to what the conclusion is or what the Zoning
Adm ni strat or shoul d have been basically aware of, of
the inmpacts of a wall inmediately next to a forested
area and its ground cover? Do you see a change inits
ecol ogy? Can we project a change?

MR. WATSON: | certainly can see a change
inthose first 15 feet that is part of the shadowin--

CHAlI RPERSON GRI FFI S: Ckay. I think we
under stand - -

MR. MJURPHY: Thank you.

CHAI RPERSON  GRI FFI S: -- the very
i nteresting inpact.

MR. MJURPHY: Thank you very mnuch.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons,
M. Murphy?

VR,  MJRPHY: No nore questions. Thank

you, M. Chair.
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CHAI RPERSON GRI FFI'S: Good. Thank you.

Does the appel |l ee have any cross? DCRA? No cross?

MR. AGUGAIA: | have a few questions.

CHAI RPERSON GRI FFI'S: | ndeed.

MR AGUGALI A Ri chard Aguglia again for
the property owners. A few questions for Ms. Gates
and a few questions for M. Watson. M. CGates, you
are aware, of course, that the house has been under
and the entire project wunder nunmerous Stop Wrk
O ders?

M5. GATES: Yes.

MR AGUGALI A: Al right. You' re aware
then that this has prevented the owner fromputting in
gutters? Wre you aware of that?

M5. GATES: No, |'m not.

MR. AGUGAI A: This has prevented himfrom
putting in catch basins in the dry wells to catch all
the water running off of Dexter Terrace. Wre you
aware of that?

M5. GATES: | believe he was told by Storm
Wat er Managenent to stabilize the property. | would
have assuned that that would have been part of it.

MR AGUGLI A: O course, under all the
numerous Stop Wrk Orders and every tinme he turns

around he is hit with --
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CHAI RPERSON GRI FFI'S: Ckay. Wiat's the

guestion?

MB. GATES: | think you' re exaggerating
slightly.

MR AGUGIA: Okay. Did you realize that
the silt fence behind the wall was required by the
Park Service?

M5. GATES: Yes.

MR AGUGLI A And it's the silt fence
that's ponding that's causing the runoff into the
par k?

MS. GATES: Well, | could answer that with
a question. Wy did the Park Service require that
silt fence?

MR AGUG.I A: Well, but you are aware t hat
they required the silt fence?

M5. GATES: No, | wasn't.

MR AGUGAIA And that it --

MS. GATES: It said it was the Park
Service that required it.

MR. AGUGAIA: The Park Service required

M5. GATES: GCkay. But on those draw ngs,
it was not the Park Service that required it.

MR AGUG.IA: Al right. So you were not
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aware that the Park Service required the silt fence
t hat exists now behind the wall?

MS. GATES: You nmean the second silt
fence? There are two silt fences.

MR AGUAIA: The silt fence behind the
wal | .

CHAI RPERSON GRIFFI'S: Are either one of
these on the property? Are either one of these on the
property?

MR. AGUGAIA: The silt fence is partially
on the property and partially on park property.

CHAI RPERSON @RI FFI S: Did the Zoning
Adm ni strator approve it?

MR AGUGAIA No, it wasn't even part of
the --

CHAI RPERSON GRI FFI S: kay. Let's nove
on.

MR AGUGI A Al right. So nove on.
kay. At one point you said in your testinony that
the rear yard was filled with concrete?

MS. GATES: No.

MR AGUGAIA: What did you say?

CHAI RPERSON @RI FFI S: It was like a
retaining wall filled with concrete.

MR AGUGELI A: The retaining wall was
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filled with concrete?

CHAI RPERSON GRI FFI'S:  Even at 8:00 | have
a good nenory, M. Gates.

M5. GATES: Thank you.

CHAlI RPERSON GRI FFI S: Sure, sure, sure.

Question?

MR AGUAIA: | asked her to confirmthe
fact.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUA.I A: That she nmade a statenent
that the retaining wall in the backyardis filled with
concrete. Is that correct?

M5. GATES: No, | didn't say that it was
filled with concrete. | said it is the same as if.

MR AGUGIA: It was filled with concrete?
M5. GATES: Yes.
MR AGUGELI A You said that you were
bot hered by the aesthetics. O course, you have --
M5. GATES: | don't think |I said that.
MR AGUGELI A: You did not say that you
were not bothered by the aesthetics of the wall?
M5. GATES: No, | don't believe that
I'"'m --
MR AGUGAIA: You' re not? Ckay.

M5. GATES: -- the person who said that.
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MR AGUGALI A Ckay. Al right. A

guestion then for M. Watson. M. Watson, |I' mshow ng
you what is Carone's Exhibit No. 51, which is the
application for the retaining wall, and I'"'mgoing to
poi nt you to the second page of that application.
believe it says nunber 86 and it shows the height.
MR. WATSON: | see what you're pointing
to.
MR ACGUG.I A: And what does that show us,
t he height of the wall on the application?
WATSON: It varies fromO to 30 feet
AGUGLI A: Okay. Thank you.

WATSON:  Ckay.

2 3 2 3

AGUG.I A: That was ny question. Now,
M. Witson, did you testify that the wall was
aesthetically wunpleasing and, therefore, sonehow
violated the Wesley Heights Overlay District?

MR WATSON: | don't think | said
aesthetically, did I?

MR AGUGLI A No?

MR WATSON: No, | did not.

MR. AGUGAIA: Al right. So neither one
of you testified to that.

MR,  WATSON: No. | certainly -- "de

gusti bus non est disputandum” W can't tal k about
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t ast e.

MR AGUGLI A: Now, are you famliar on
Dexter Street, as you cone on to Dexter Street, the
second house on the right is a new residence. Since
you're famliar with the area, are you famliar with
that? It's a brand new residence.

MR WATSON: The second?

MR. AGUGALI A: Second house on the right.

MR. WATSON: On the right as you cone of f
Foxhal | Road?

MR. AGUG.I A: As you cone of f Foxhal |l Road
onto Dexter, the second house on the right is a new
vacant structure. Are you famliar with that?

MR,  WATSON: ["'m -- not intimtely.
have seen it.

MR AGUGAIA: Right.

MR WATSON: But | haven't studied it.

MR AGUGI A Al right. Do you know
there is at least a retaining wall as high in that
back yard? Do you know that?

MR WATSON: | do not know that.

MR AGUGAI A: You do not know that. Ms.
Gates, you were noddi ng your head yes that you were
famliar with the house.

MS. GATES: | amfamliar with the house

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

433

and | believe that that retaining wall is very close
to the back of the house. | don't think it extends
out to the, you know --

MR AGUGAI A Right.

M5. GATES: It's not the whol e backyard.

MR AGUGAI A But M. Watson's testinony
was that he didn't see any other retaining wall that
high in Wesley Heights. Do you know, approximtely,

how high that is?

MS. GATES: | have never wal ked back
t here.

MR. AGUGLI A: But have you seen it?

M5. GATES: I have seen it in your
phot ographs, | believe.

MR AGUGAI A:  Ckay.

M5. GATES:. Soneone subm tted phot ographs.

MR AGUGAI A Ckay. Al right.

MR WATSON: |'mnot sure that | said that
| was unaware of any walls that are that high. I
think I was talking about walls that had materi al
heaped i n back of them

MR, AGUGLIA: Wth respect to the water
runoff, are you sure that the water is not com ng from
5500 Macarthur, but fromthe property? D d you make

any assertation that the property -- that the water
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runof f was com ng from anot her property?

MS. GATES: | think the photographs fairly
well-illustrate where the water is com ng from

MR AGUGIA: Are you famliar that the
Department of Health gave the owner of 5500 Macart hur
Avenue two citations because of water runoff? Are you
famliar with that?

M5. GATES: No, but if you --

CHAI RPERSON GRI FFI S: Moving too far
afield.

M5. CGATES: -- review this photograph,
thisis --

MR. AGUAIA: AmIl going too far afield?

CHAI RPERSON GRI FFI'S: Wl |, nowwe're of f
t he property.

MR AGUGLIA: 1'll withdrawthe question.

CHAI RPERSON CRI FFI S: Aren't we in the
nei ghbors' house?

MR. AGUGA.I A: | have no further questions.

CHAI RPERSON GRI FFI' S:  Ckay. Where are we?
DCRA, you all set?

VICE CHAIR M LLER: | have a followup
guesti on.

CHAI RPERSON @RI FFI S: Oh, indeed, M.

MIler.
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VICE CHAIR M LLER: | just have one nore
guesti on. M. Witson, when we were in discussion
before, | tried to frame what | thought was your

argunent, which is that the Zoni ng Adm nistrator erred
in calling this wall a retaining wall, because dirt
was taken out and new dirt was brought into the
property, and that was the distinction between this
wall and other retaining walls and that's why you
t hought that this should be called a structure. |Is
t hat correct?

MR,  WATSON: Partly. The material was
brought in. But renenber that the material that was
carted out was carved out in order to nmake way for the
house. That was not carved out of the | ong slope, so
that was -- in other words, the house, as you can see,
t he house is up here.

CHAI RPERSON GRI FFI'S:  You' re goi ng t o need
to be on a mke. Oh, that's not going to work

M5. GATES: [It's on the bottom

MR. WATSON: The house is up here.

CHAI RPERSON GRIFFI'S:  1t's not worKki ng.

MR WATSON: And in order to --

CHAI RPERSON GRI FFI'S:  Can you turn the --
|"msorry. W can hear you, but the recorder can't,

whi ch neans you're not on. So it's the bottom There
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it is. See if that works.

MR,  WATSON: It was on, | apologize,
bef ore.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR,  WATSON: To put this house in, and
there are a couple of levels belowthis, there had to
be earth taken out of here. It was that earth that
was taken out of here, which we saw piled up here
That was not part of this natural slope that was
carted away. It was part of this material that was
carted away. So the material that was brought in was
to fill all of this area fromground | evel up, not to
repl ace stuff that was taken out for here.

VICE CHAIR M LLER Ckay. No. So ny
foll owup question is what in the regul ations or sone
other legal authority would have told the Zoning
Adm ni strator that that was the distinction he should
have nmade?

MR. WATSON: Hi s experience.

MS. GATES: Can | answer that? | think if
you |l ook at the site plans, | think it's Carone 32 or
sonmething, it very clearly specifies on those plans
that 6,150 cubic yards of dirt is to be hauled in to
be put behind that wall.

CHAI RPERSON CGRI FFI'S:  Ckay.
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M5. GATES: |s that what you're asking?

VICE CHAIR M LLER:  No.

CHAI RPERSON CRI FFI S: Ms. Gates, M.
Wat son, here is where Ms. MIller is going, | believe.
W know what happened here. W know how it was
constructed. The Zoni ng Adm ni strator woul d not have
had any other difficulty in understandi ng what we have
seen. He knew what was going on here. M. Mller is
asking you what is the difference.

Where in the regul ati ons does the Zoning
Adm nistrator differentiate between that of a
retai ning wall where you back-fill and that which you
don't, which you carve out? Were in the regul ations
was he told to look at that and sonehow take this
differently?

MR WATSON: | think that is --

CHAI RPERSON GRIFFI'S: It has got to be a
section.

MR. WATSON: That is a | oophole that | am
unaware of, but it is obviously a |oophole that the
formati on of new platforns and of newterrace | evel s--

CHAI RPERSON GRI FFI S: kay. Let ne be
nore direct. What in the Zoning Regul ations, the
section, prohibit the construction of what you're

seei ng here?
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MR, WATSON: I"'m not talking about
prohibiting it. |'mtalking about | ot occupancy and
what | feel is that the error of the Zoning

Admi ni strator was that he did not include this as a
structure. This was absolutely, as he has said before
us all here, this he didn't regard as being there. It
doesn't count. It was invisible, and | think it was
that lack of vision, which has carried himto the
poi nt of having this hearing today.

VICE CHAIR M LLER Vell, | guess the
guestion is where in the regul ations does it say that
this type of situation is a structure?

CHAI RPERSON GRI FFI'S:  Qutside of 2503. 3,
a fence or retaining wall construction in accordance
with the D.C. Building Code may occupy any yard
requi red under the provisions of this title. \Were
el se are you seeing that this structure, and that's
under the structures in required open spaces, where
el se are you seeing it inregulations, | think thisis
the last tine we need to ask this, that woul d have the
Zoni ng Adm ni strator | ook el sewhere?

MR WATSON: Well, I"'mnot -- | have not
said that a structure of this sort -- | nean, people
are putting in swinmng pools and all sorts of things

of that sort, but | feel that it ought to be
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considered a structure, because this was de novo.
This was not an existing area.

CHAI RPERSON Rl FFI S: Ckay. Good.
t hi nk we under st and.

MR. WATSON: And | al so think that we have

to consider the baseline for that wall as being the

foot of the wall, rather than counting that fromthis
area here. In other words, this is where you take the
neasurenent of the wall, rather than the ridicul ous

poi nt here, because what this neans is --

CHAI RPERSON GRI FFI S: | s that where you
take the nmeasurenment for the height as above --

MR. WATSON: The height of a fence or a
wal | in nmy backyard, which is sone --

CHAI RPERSON (Rl FFI S: Ckay. I think |
under st and.

MR WATSON:  Yes.

CHAI RPERSON GRI FFI' S: | understand. Good.
Thank you very much

MS. GATES: Ms. MIler, can | address that
as well, please?

CHAI RPERSON GRI FFI'S: | think we're set on
that. Okay, Ms. Mller. Let's let her go. Yes, M.
Gates, please?

V. GATES: I think the Zoning
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Adm ni strator should have known when he | ooked at the
applicationthat this wall and this structure that was
going toraise the rear yard to a hei ght of 30 feet --

CHAI RPERSON CGRI FFI S: Well, what is the

i ndication that the Zoning Adm nistrator didn't know

t hat ?
M5. GATES:. Well, it doesn't even say what
-- first of all, I"mtal kinng about | ot occupancy here.
CHAI RPERSON GRIFFI'S: | know. So is M.
Wat son.

M5. GATES: When he issued a permt.

CHAI RPERSON GRI FFI'S:  Sure.

M5. GATES: It doesn't say Wesl ey Heights
Overlay District on it.

CHAI RPERSON GRI FFI'S:  Okay.

M5. GATES: This application.

CHAI RPERSON @RI FFI S: Ri ght . Yes, and
that is all very firmy in our understanding. kay.
Fol | ow-up? Anything else? Good. Al right. Thank
you both very much. M. Watson, great to see you
again. |Is the Park Service ready? Ready to roll?

MR, MJURPHY: Good evening, M. Chair,
Menbers of the Board. M nane is David Murphy and |'m
representing the National Park Service, National

Capital Region as an intervenor on this appeal. Wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

441

me are M. Jeffrey Bernstein, attorney advisor to the
National Park Service, M. Robert Pinciotti with USR
Corporation, URS Corporation at Githersburg, M.
Pinciotti is a consulting engineer to the Nationa
Park Service, and M. Leon Chnura with the Bureau of
Land Managenent who is providing surveying expertise
for the Park Service in nmuch of the National Capital
Regi on

I wanted to provide a nunber of
phot ographs at the beginning just to give you a
cont ext, because one of the things that we have tal ked
about is the Wesley Heights Overlay. The property in
guestion in 1996 was here. This was the previous
buil ding owned by the Econonmides and this is the
national park land and also the forested buffer and
forested area of the backyards of the properties al ong
behi nd Dexter Terrace.

The property line, boundary line of the
National Park Service, 1is delineated in green
denonstrating t he Econom des' property and the forest
wi thout leaves. So this is a sumer photograph that
was enhanced wth infrared, so that we could
differentiate species, but it does show a mature
forest cover.

The leaf-of f condition denonstrates the
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nunber of stenms both in the park and i n the Econom des
and ot her adj oi ni ng properties. Alsoonthis photois
t he ori gi nal preconstruction topography denonstrating
a continuous grade down from the property, the
adjoining private properties, down to essentially the
trail and then the stream

CHAI RPERSON GRI FFI'S:  Okay.

VMR,  MJRPHY: The next photo, and these
phot os were provided at the |ast hearing.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MJURPHY: So all |I'mdoing is providing
| ar ge versions, because they coul d be tal king points.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR, MJURPHY: Again, the Econom des
property 1is here. This represents a conputer
gener at ed anal ysi s of the topographic sl ope, whichis,
approxi mat el y, a line here or a |line |here,
denonstrating a conti nuous grade, which differs from
what you have heard in testinony saying it was
extrenely steep or, therefore, unusable.

The vegetation in the backyard of the
Econom des before any construction not only was a
backyard simlar to the property next door, but also
there is no evidence of any erosion on that site

bef ore any worKk.
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The next photo is, unfortunately, a very
garish purple, because it's an infrared photo, again,
for the Park Service to study tree crown health. It
denonstrates the Econom des' construction, the new
house and the condition of the yard prior to the
retaining wall as we know it.

There is a fifth photograph, which was a
four way conposite that showed the Econom des
property as it was being built. This was after the
ori gi nal house was denol i shed and t he foundati ons were
put in, and it shows t he conmencenent of the rear yard
construction as well as the ongoing construction of
t he house.

The fifth, excuse ne, the sixth photograph
is sort of a segueway to M. Watson's commentary, the
retaining wall and then the park [|and. The range
poles that we placed 8 foot and then 4 foot
denonstrate the extent of the shade that this wall now
provi des on park land and it is our position that that
shade will affect the |ong-term ecology and forest
cover of that area, so we'll see a change over tine.
Perhaps it's 50 years.

CHAI RPERSON GRI FFI'S: R ght.

MR. MJURPHY: But we will see a change.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. MURPHY: (Ckay. W th that background- -

MS. BELL: Excuse nme. | would just like
to interrupt for a second. These copies, we have
raised this issue before, but the photographs
obviously weren't provided to anyone as well as the
statenents, as well, fromthe two wtnesses. So |
just wanted to --

CHAI RPERSON GRI FFI'S:  The phot ogr aphs wer e
previously --

MR MJRPHY: M. Chair, these were
provi ded at the | ast hearing.

CHAI RPERSON GRI FFI'S: Got you.

MR. MJURPHY: Multiple copies.

CHAI RPERSON GRI FFI'S: Got you.

MR. MJRPHY: These photos were.

CHAI RPERSON @RI FFI S: But do you have
copi es of these?

M5. BELL: Well, noreinportantly, | don't
have copi es of these, but also nore inportantly, they
are providing two w tnesses now who are experts,
apparently, because they're tal king about a surveyor
as well as an engineer who are here to provide a
st at enent . W had no idea that they would provide
testinmony. W don't have copies of their testinony.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MS. BELL: And there would be no way --

don't know if M. Aguglia -- just a nonent, please

| have no way -- |'mnot speaking for M. Aguglia, but
the Governnent can't, at this late day, this late tine
inthe day, able to effectively cross exam ne at all.

CHAI RPERSON GRI FFI S: Let's see how it
goes. We'll listen to what their testinony is and
then we'll assess whether we need additional time to
substantively do it. M. Mrphy, let's continue on,
but let's take some direction.

MR. MJRPHY: Thank you very much

CHAI RPERSON GRI FFI'S:  Because | under st and
t hat --

MR. MJURPHY: M intent was to provide you
background and bring you up to speed, because a nunber
of the --

CHAI RPERSON GRIFFI'S: Right. But here's
t he direction.

MR. MJURPHY: -- preexisting conditions --

CHAI RPERSON GRIFFI'S:  This will go a | ot
qui cker if one of wus speaks at one tine. W
understand there's inpact and | don't think it has
been refuted nor is it shown to be wthin the
jurisdiction or relevancy of this appeal. So we need

to cut to the chase very quickly to see what the
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Zoning Adm nistrator would have reviewed and what

error he then produced in order to get us where we are

t oday.

MR. MJURPHY: Thank you, M. Chair. And
with that, | would like to turn this over to M.
Robert Pinciotti, an engineer with URS Corporation

who wi || provide commentary on the engi neering and t he
specific details of the structure in the rear yard.

CHAI RPERSON GRI FFI'S:  Okay.

MR BERNSTEI N: "1l come back and tie
that into the legal argunents, his testinony at the
end.

CHAI RPERSON GRI FFI'S:  Good.

MR. PINCIOITI: If it pleases you, | wll
gi ve you a synopsis of ny resune.

CHAlI RPERSON (Rl FFI S: Excel | ent. 11
tell you what. Wy don't you sit. Are you proffering
himas an expert witness? |Is that why we're | ooking
at his resune?

MR. BERNSTEIN:  Yes.

CHAI RPERSON GRI FFI'S:  Excellent. Hand it
to soneone at the table. They can get it up here, and
you can briefly sumarize your resune. You're a
regi stered engi neer? Structural ?

MR.  PINCI OTTI : Yes. | have probably
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enough in ny testinony to cover this. My nanme is
Robert Dean Pinciotti.

CHAI RPERSON GRI FFI'S: | don't want you to
start, unless you don't want to be established as an
expert.

MR. PINCI OTTI: Oh.

CHAI RPERSON GRI FFI S: But I'mtrying to
gain tine while this is comng forward. Sumari ze
your dossier for us.

MR. PINCIOTTI: Al right.

CHAI RPERSON GRI FFI'S:  You're a structural

engi neer ?

MR.  PINCI OITI : | am a geotechnica
engineers Soils is my expertise. 1've been in this
line of profession since -- well, for over 20 years
now. |'ve worked for the Federal Governnent, Corps of
Engi neers, early in ny career. I"ve worked for

private consulting firnms for the last 15 plus years.

| have experience in all types of soil
i nvestigations, recomendations for buildings, for
dans, for earth structures. 1've served --

CHAI RPERSON CGRI FFI' S: Good. Any questions
fromthe Board?

MR. PINCI OITlI: The one other point that

m ght be of interest to you is | have served as a
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special inspections engineer of record for the

Government, for Fairfax County, as well as Al exandri a.

CHAI RPERSON Rl FFI S: What did you
i nspect ?

MR. PINCIOTTI: \What did | inspect?

CHAlI RPERSON GRI FFI'S: Yes.

MR PINC OTTI : The construction of
bui | di ngs.

CHAI RPERSON CGRI FFI' S:  What sort of aspects
does a geotechni cal engi neer inspect on buil di ngs?

MR. PINCIOTTlI: In the case of being the
special engineer of record, I'm the one who is
responsible for the people who are in the field
monitoring the placenment of soil conpaction, also
responsible in the case of, for Fairfax County, that
was for amulti-story high-rise, and I was responsi bl e
for making sure that the testing of the concrete for
the various floors was done properly and the
tenperatures were controlled. W were working in the
Wi nter.

Before the contractor could strip forns,
etcetera, the county wanted to know -- wanted it
signed of f on by a professional engineer that it was
appropri at e.

CHAI RPERSON CGRI FFI'S:  Ckay. Ms. Mller
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any questions?

VI CE CHAI RPERSON M LLER: How is your
experience relevant to retaining walls or this wall
that's at issue?

MR. PINCI OTTI: Well, ny experience is as
a geot echni cal engi neer, as one who desi gns structures
in earth, who designs foundations, who oversees the
construction of wvarious structures, who makes
recommendations to developers and builders and
property owners.

VI CE CHAI RPERSON M LLER  Thank you.

CHAI RPERSON GRI FFI S: | s there anything
el se? Any objections? Certainly.

MR. AGUG.I A: Have you ever been qualified
as an expert before on -- in any case?

MR PINCIOTTI: | don't know that | have.

MR AGUA.I A:  You have not.

MR PINCIOITI: No.

MR AGUGI A Have you ever testified
about a retaining wall?

MR PINCI OTTI: No, I have never testified
about a retaining wall.

MR. AGUG.I A: Have you ever supervised the
construction of a retaining wall?

MR. PI NCl OITI : | have been involved in
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the oversight as a third party. | have been invol ved
inthe nmonitoring of a -- of retaining walls, as well
as many ot her fornms of geotechnical issues, whichthis
is a geotechnical issue, for construction. Yes.

MR AGUGELI A: G ve nme one exanple of a
retaining wall.

MR. PINCI OITlI: One exanpl e of a retaining
wal | would be the ATF facility in Beltsville.

MR AGUGLI A: And you nonitored the

construction?

MR.  PINCI OTTI : I had people who were
nmonitoring the construction. At this point in ny
career, | oversee people, | nanage people.

MEMBER ETHERLY: M. Aguglia, can we just
confirmthat the hand-held mke is on?

MR AGUAIA: Is this on?

MEMBER ETHERLY: Thank you.

MR AGUG.IA: Al right. | object to his
gualifications as an expert, nunber one. And, nunber
two, | think nore inportantly, because of the tine and
where we're -- could he proffer what his testinony is
going to be, so we could see if it's relevant? Could
he make a proffer of what he's going to testify to, so
we can see if it's relevant to this -- to this case?

That is typical -- typically done.
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CHAI RPERSON GRI FFI S: Yes, indeed. It

woul d probably be faster to just hear the testinony,
t hough, | bet. However, let's get the i ssue of expert
status out of the way first, because we have one
obj ection. Based on what, the fact that he hasn't --

MR. AGUGAI A: Never been qualified as an
expert before, and he said that -- | thought he said
that he had not built a retaining wall.

MR PINCIOTTI: |I'mnot a builder

CHAI RPERSON GRI FFI S: Hasn't built one.
kay. Have you designed one? As a geotechni cal
engi neer, have you designed a retaining wall?

MR. PINCI OITI: | have designed and put --
yes, the soil paraneters that are used, yes.

MR.  BERNSTEI N: If | can interject,
there's an assunption here that this is a retaining
wal |, and that hasn't been denonstrated yet. So --

CHAI RPERSON GRIFFIS: W're getting to a
| evel of interest, aren't we, at 8:30 at night.

MR BERNSTEIN: So | think there are other
structures that are simlar to what we have here that
M. Pinciotti has been involved in, and we'll discuss
t hose.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng

el se? Any other objections?
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MR AGUGLI AT No.

CHAI RPERSON GRI FFI'S:  Gover nment have any
obj ections?

MS.  BELL: I also object to his
gqualifications as an expert. But in -- in the
interest of time --

CHAI RPERSON  CRI FFI S: What ' s t he
obj ection, though?

MS.  BELL: Because he hasn't been
gqualified as an expert in the District of Colunbia.

CHAI RPERSON @RI FFI S: Well, that's an
i npossi ble threshold to get over for both of you to
obj ect to. And we'd never have expert wi tnesses,
because if you ever -- if you weren't one before, you
couldn't be one now, then how could you be one in the
first place?

Ckay. But what's the other objection?

M5. BELL: True. Well, people begin --
begin at different places. 1'malso not quite sure
howfam liar heis with the zoning regul ati ons or even
with the subject matter of this particular appeal
But | assune as his testinony goes on we'll have sone
understanding about whether or not he had an
opportunity to review the plans, review the site,

t hose sorts of things.
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CHAI RPERSON CGRI FFI'S: Ckay. Good. Any

ot her comments?

MR. PINCIOITlI: Can | defend nyself?

MR. BERNSTEIN. | think we're good to go.

MR. PINCI OTTI: Ckay.

CHAI RPERSON CGRI FFI S: Now, we're not,
actual ly.

MR BERNSTEIN. Ch, we're not?

CHAI RPERSON @RI FFI S: kay. No ot her
comments? The ANC doesn't have any comnment on the
status of the expert? Very well. Let's ask Board
menbers to -- any other comments on this?

| noted there wasn't any objection from
the Board nenbers. | think in essence of time, but,
nore inportantly, in review of the resune that's in
front of nme, it isinfact the Board' s jurisdictionto
establish expert wtnesses, and it's based not on
clear guidelines, but, rather, on our procedural
gui del i nes, of which we | ooked at t he past experience.

| think you've risen to the level of
under st andi ng t he i ssues of geotechnical engineering,
of which you will be availing yourself to testify
today. In that, we will also limt the testinony of
your expert status to those el enents.

So as far as they are jurisdictional or of
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rel evance, we'll take themin. So with that, let's
nove ahead. You were going to open.

MR. BERNSTEIN. | think you can just --
you can submt this later.

MR. PINCI OTTI : Al right. My name is
Robert Dean Pinciotti. M work address is 200 Orchard
Ri dge Drive, Gaithersburg, Mryland, (301) 258-5806.
| ama |icensed professional engineer and an currently
licensed in Pennsylvania, Maryland, Virginia, South
Carolina, and the District of Colunbia.

My area of practice is geotechnical
engi neer. | have experience with the design and/or
construction of building foundati ons, basenent walls,
earth retaining walls, bridges, highways, water tanks,
hydr ospheres, dans, dikes, enbanknents, and other
earth structures.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. PINCIOTTlI: | amcurrently working as
a princi pal geotechni cal engi neer for URS Cor poration.

CHAlI RPERSON CRI FFI' S: That's all right.
Let's skip down.

MR. PINCIOTTI: Al right.

CHAI RPERSON CGRI FFI S: You visited the
Nat i onal Park Service parkl and.

MR PINCIOITI: Al right. 1 have visited
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the National Park Service parkland behind Dexter
Terrace three tines and observed the site work that
has been perfornmed on the Econom des property. I
understand that one of the areas of dispute has to do
with where this structure fits into the D.C. Zoning
Code. That is, is this a structure -- is this
structure a retaining wall or sonething el se?

Aretaining wall functions to retain soi
on a site and/or to provi de a neans of a sudden change
inelevation. 1In 1977, when | understand the rel evant
zoning provisions regarding required fences and
retaining wall s was enacted, a typical retaining wall
was relatively thin and nade of one or perhaps two
conponent parts.

Exanple of such retaining walls are
masonry, retaining walls made of stone or CMJ set upon
each other wth nortared joints, a cantilevered
concrete retaining wall nade with a concrete base and
arelatively thin vertical stemor wall; and, three,
a sheet pile retaining wall made of wood or steel
sheat hing, which is driven into the ground.

Soil retaining walls can be snmall, such as
the 18-inch high tinber wall that supports ny garden
in ny backyard, or they can be as | arge as the Vi et nam

War Menorial on the Mll.
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| also noted that during the April 5,
2005, PowerPoint presentation to the BZA entitled
"Response of the District of Colunbia Zoning

Adm ni strator” contains the follow ng definition of a

retaining wall. "A wall that is not laterally
supported at the top, designedtoretain” -- I'msorry
-- "designed to resist lateral soil |oad." BOCA,
1996.

As an aside, | woul d make a note here that
this -- according to this part of the BOCA a
retaining wall is not laterally supported, and that's
contrary to what M. Aguglia said about retaining
wal | s nust be anchored. He is incorrect in that.

Acantil evered wal |l does not have anchors.
A gravity wall does not have anchors. A contifered
retaining wall does not have anchors. So it's not
required that they have anchors, and, in fact, the
BOCA says they don't.

After the April 5th neeting, | went back
and | | ooked specifically at the section of BOCA in
1996. Section 1812.2 defines retaining walls and
foundation walls. The inportance of the difference
has to do with the way these two different types of
wal l's react to the lateral soil loading. That is the

reason for providing the definition in that section.
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More inportant to the discussion of
whet her the Econom des structure is a wall is covered
in Section 1825, Retaining Wlls, Subsection 1,
General, where it states, "Walls built to retain or
support the lateral pressure of earth or water or
ot her superinposed |oads shall be designed and
constructed of masonry, concrete, steel sheet piling,
or other approved materials. See Section 2311.7.

Section 2311.7 discusses the use of wood
for retaining walls. Further, Chapter 21, Masonry,
Section 2102.0, Definition, defines masonry as built-
up construction or a conbination of building units or
materials of clay, shale, concrete, glass, gypsum
stone, or other approved units bonded together with
nortar.

The structure at issue is not masonry
bonded together with nortar, nor is it concrete, nor
is it steel, nor is it wod. Thus, according to the
definition of retaining walls provided by BOCA, as
referenced by t he Zoni ng Adm ni strator, this structure
is not a retaining wall.

A structure such as the one in the
Econom des' backyard on Dexter Terrace is nore
accurately referred as a nechanically stabilized

earth, MSE, retaining structure or system It is a
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systemor structure, because it is nmade up of several
di fferent conponent parts that are interdependent.

It is conposed of three conponents --
conpacted soil, | ayers of geogrid enbedded t hr oughout,
and a vertical veneer or nodul ar block facing. In
this case, the vertical veneer is conposed of nesa
bl ocks. The geogrid, which here's another -- here's
an exanple that's not cut or not cut as this -- this
is a piece of waste off the site, this is an exanple
fromthe manufacturer.

The geogridis a hi gh-density pol yet hyl ene
plastic. According to the nmesa design -- |I'msorry --
the MSE design prepared by Ryan Associates, the
structure has four different design sections, and each
section has approximately 20 | ayers of geogrid, up to
20 | ayers of geogrid.

The design also calls for four different
strengths of geogrid. Two of the design sections cal
for different spacing of the geogrids within that
design section, and the design calls for wvarious
| engt hs of grid/geogrid.

And sonme of these lengths -- that is, the
sane length in the same section of wall are of
different strength. | only bring that up, that it is

a conplicated structure.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. PINCI OITlI: The conponents of the --

CHAI RPERSON GRIFFIS:  We'Ill call it this
mechanically stabilized earth. Were is that
term nol ogy fronf

MR. PINCIOITlI: That's a generic term --

CHAI RPERSON GRIFFI'S: It's a generic tern?

MR PINCIOTTI: -- for this --

CHAI RPERSON GRI FFI'S: Al caps, MsSE?

MR, PINCI OITI: MSE

CHAI RPERSON GRI FFI'S:  But who created the
generic tern? |s that an engi neering ternf?

MR. PINCI OTTlI: The industry. Yes.

CHAI RPERSON GRI FFI S: The engi neering
i ndustry.

MR. PINCI OTTI: The engi neering industry.

CHAI RPERSON GRI FFI S: The manuf acturing
i ndustry?

MR. PINCI OTTI: The manufacturingindustry
also refers to it.

CHAI RPERSON GRI FFI'S:  Okay. But it's an
engi neering term

MR. PINCIOTTlI: 1It's an engineering term

CHAI RPERSON CGRI FFI'S:  So you know exact |y

what it is when sonmeone says to you, "W're going to
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build an MSE. "

MR. PINCI OTTlI: Absolutely.

CHAI RPERSON GRI FFI'S:  "You ought to cone
out and see it." kay. Are they controlled by
bui | di ng code?

MR. PINCIOTTI: There is nothing in the
buil ding code or in BOCA that refers to this type of
a structure.

CHAI RPERSON CRI FFI S: | ndeed. So, in
fact, what you're saying here was built as an MSE
doesn't need to conformto any building codes in the
District of Col unbia.

MR PINClI OITI : It needs to -- does it
need to --

CHAI RPERSON GRI FFI'S: It need not to have
a structural engineering permt? It didn't need to go
t hrough any of those reviews. It doesn't need a
permt, as far as you're concerned, for buil di ng code.

MR. PINCI OITI: No, | would not say that.
| would expect that it would be designed by a
geot echni cal engi neer or a structural engineer.

CHAI RPERSON GRI FFI'S:  Yes, but that would
keep you in business. But |I'm concerned about the
building -- so who -- this is a new thing. You're

sayi ng, boy, back in "'77, we didn't know what we were
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doing. It was just --

MR. PINCIOTTlI: No, we did other things.
This didn't exist.

CHAI RPERSON GRIFFI'S: It didn't exist.

MR. PINCI OTTI: Right.

CHAI RPERSON GRI FFI'S:  So now we have this
in existence.

MR. PINCI OTTI: Right.

CHAI RPERSON CRI FFI S: And it's so far
ahead it's actually not --

MR. PINCI OTTI : It may be ahead of the
code.

CHAI RPERSON GRIFFI'S:  -- not covered in

bui | di ng code.

MR.  PINCI OTTI : It is not a retaining
wal | .

CHAI RPERSON @RI FFI S: If it's not a
retaining wall, what is it?

MR PINCIOTTI: It's a structure. It is

a structure.

CHAI RPERSON CRI FFI'S: It's a structure for
bui l di ng code. So how does that fly into the face of
zoni ng 2500, where it says that the retaining wall --
according to the zoning requirenents, a retaining wall

shall be built according to the buildout. Retaining
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wal | construction, in accordance wth the D.C
Bui | di ng Code.

You're saying that this MSE is not
constructed because it's not covered in the building
code?

MR PINCIOITI: It is not referenced at
all in BOCA.

CHAI RPERSON GRIFFI'S: So how did you --
how does anyone go about permtting these things? |Is
this so Space Age no one has ever built these things?

MR. PINCIOTTlI: No, they're built all the
time. You' ve seen pictures of them

CHAI RPERSON Rl FFI S: My gosh. What
bui l di ng codes are they under when they're building
t hese new t hi ngs?

MR. PINCI OITlI: | would inagine that they
are reviewed by a structural engineer within the --

CHAI RPERSON GRI FFI'S:  But the structural
engi neer has to review them for sone code, right? |
mean, it's either --

MR, PINCIOITI: No.

CHAI RPERSON GRI FFI'S: -- BOCAor it's I BC

MR PINCIOTTI: No. | don't --

CHAI RPERSON GRI FFI'S:  Send t heminto t hese

jurisdictions and hope soneone revi ews them and ki cks
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t hem out .

MR. PINCIOITlI: | would say that they are
-- the Zoning Adm ni strator and the zoni ng people rely
on the PE stanp of a professional engineer who
designed the structure that it was properly designed.

CHAI RPERSON GRI FFI'S:  Properly designed to
what ?

MR PINCIOTTI: To be stable to --

CHAI RPERSON (Rl FFI S: Well, what's the
threshold requirenents to nmake it stabl e?

MR.  PINCI OTTI : There are physical
properties involved. There's a science of engineering
that goes into an earth safety factor. There is the
strength of the material and how these soil -- how
t hese conponents interact with one anot her.

CHAI RPERSON GRI FFI'S: R ght.

MR. PINCI OTTI: And so based on educati on,
based on principles, based on equations, based on
anal ysis that has been done for years and years, a
structural -- a geotechnical engineer sits down,
designs this, puts his stanp onit, puts his signature
onit, tells the zoning officer --

CHAI RPERSON GRI FFI'S: Right. | understand
t hat .

MR PINCIOTTlI: -- it's fine, go forward.
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CHAI RPERSON &Rl FFI S: And our

jurisdictions review that for proper conpliance with
the building code. If 1 take your testinony and
understand it conpletely, that a nechanically
stabilized earth is not covered under | BC or BOCA, or
any sort of building code, then, in fact, your
testinmony is to me that this is not allowed in the
District of Colunmbia. How can we have a structure?
How can you build a structure that isn't covered in
the building code? 1Is there --

MR. PINCI OITI: | don't have the expertise
to answer that one, sir.

CHAI RPERSON GRI FFI'S: Al right.

COW SSI ONER  HI LDEBRAND: Wul d you
consi der this to be energi ng technol ogy? How | ong has
this technol ogy been in existence?

MR PINCI OTTI: MSE wal | s have been ar ound
for, I would say, at | east 15 years. They have becone
much nore popular in the |ast seven or eight years.

COVMM SSI ONER HI LDEBRAND: Do t hey functi on
as retaining walls? In other words, that they resist
| ateral |oads and transvert vertically to the soil to
keep sonet hing from novi ng.

MR.  PINCI OITI : They do. So does an

earthen dam You know, | have here a damthat we' ve
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constructed, or we were involved in it, in
Gai thersburg that is built of geogrid and soil. Now,
there's no face on that. There's no block face to

make a vertical wall.

CHAI RPERSON GRI FFI'S:  What is geogrid? Is
geogrid a nechanically stabilized earth?

MR. PINCIOTTI: This is geogrid.

CHAI RPERSON GRI FFI S: This is one of
the --

MR PINCIOITI : This is one of the
conponents that goes into --

CHAI RPERSON @RI FFI S: Excel l ent point.
What jurisdiction was that built in?

MR PINCI OITI : This was built in
Gai t hersburg, Maryl and.

CHAlI RPERSON CRI FFI S: I n Maryl and. Do
t hey have buil ding codes in Maryl and?

MR. PINCI OTTI: They do.

CHAI RPERSON CRI FFI S: Thank goodness.
It's safe to go to Maryland. Ckay.

So when you were | ooking at that, and you
said you reviewed it or you designed it?

MR.  PINCl OITI : This particular one ny
conpany was involved in the design of it. I

personal |y was not.
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CHAI RPERSON GRI FFI'S: I n the design of it?

MR. PINCIOITlI: In the design of it.

CHAI RPERSON GRI FFI'S: Did you designit in
conformance with the building code of Gaithersburg,
Maryl and?

MR.  PINCIOITI: W designed it in
accordance with engineering practice.

CHAI RPERSON Rl FFI S: Was it in

conformance with the buil ding code?

MR PINCIOTTI: It is a dam It doesn't
-- it's not abuilding. It doesn't -- isn't affected
by building code. It doesn't cone under a building

code.

CHAI RPERSON GRIFFI'S: It's not covered by
a bui |l di ng code.

MR PINCIOTTI: That's right. It cones
under dam safety.

CHAI RPERSON QR FFI' S: That's an
interesting sign all together. GCkay. Let's nove on.

MR.  PINCI OTTI : It's the sane type of
structure, doesn't have the vertical facade, but it
retains. It retains in that case water.

CHAI RPERSON GRI FFI'S:  But you were sayi ng
it's a different type of structure, to M.

Hi | debrand' s questi on.
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MR PINCIOITlI: [|'"msorry?

CHAI RPERSON GRI FFI S: You said this is
different than a retaining wall, and now you' ve just
said it's the sane.

MR PINC OTTI : No, no. | said this
structure in the back of the Econom des property is
the same as this MSE dam They're both ©MSE
structures.

CHAI RPERSON GRI FFI'S:  Okay.

MR PINCIOTTI: You wouldn't call this a
retaining wall, would you?

CHAI RPERSON (Rl FFI S: | don't know. I
don't know what the heck that is. Okay. Let's nove
on.

MR PINCIOITI: So | don't need to call
that a retaining wall. It retains, yes. It retains.
So does a damretain.

CHAI RPERSON GRI FFI'S:  Okay.

MR. PINCI OITI: But by BOCA code -- or by
BOCA code it's not awall. It's sonmething else. It's
a structure. Actually, it's not -- according to BOCA
code it's not a structure, because it's not in BOCA
code. But it's not aretaining wall according to BOCA
code, which, you know, was brought up by the Zoning

Admi ni strator.
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COMM SSI ONER  HI LDEBRAND: Under what

gui del ines are these things engi neered, then?

MR. PINCI OTTlI: They are engineered --

COW SSI ONER HI LDEBRAND:  What structural
gui del i nes?

VR. PI NCI OTTI : They're nore by
geotechnical guidelines and based on stability,
internal stability of the wall, of the structure. The
fact that one of the itens internally is to make sure
that these straps are |ong enough --

CHAI RPERSON GRIFFI'S: He's going -- it's
a very direct question.

MR. PINCI OTTI: \What?

CHAI RPERSON GRI FFI S: So a bunch of
geot echni cal engineers can just run around, design
what ever you want .

MR. PINCI OTTlI: Absolutely.

CHAI RPERSON GRI FFI'S:  And you just rely on
the fact that you are professionally registered, and
you all get together and go to conferences in Las
Vegas at the end of the year and say, "W' ve done sone
great designs.” But no jurisdiction reviews your
wor K.

MR. PINCI OTTI : You rely on that. You

rely onit. That's why you insist that such things be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

469

desi gned by professional engineers. That's why there
are professional engineers.

COWM SSI ONER HI LDEBRAND:  But you desi gn
to m ninmum standards. You don't just design off of
total theory.

CHAI RPERSON GRIFFI'S:  Actually, this --
|"msorry. Wiat is it? This damthing you have?

MR PINCIOITI: Yes. Earthen dam You
wanted to say that, didn't you?

CHAI RPERSON @RI FFI S: No, | didn't,
actual ly.

(Laughter.)

Was it built by a nunicipality or a
private devel oper?

MR, PINCIOTTI : It is owned by the
muni ci pality.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, PINCIOITI: It is -- they hired
soneone to build it.

CHAI RPERSON GRI FFI'S:  Okay. Wi ch may be
why you didn't know of or go through any sort of
bui | di ng code revi ews.

MR. PINCIOTTI: It's not the jurisdiction.
It's regul ated by dam safety.

CHAI RPERSON CGRI FFI S: Wi is that? Is
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t hat --

MR PINCIOTTI: It's adam |It's a state
or gani zati on. It's part of the Departnent of the
Environnment of the State of Maryl and. It's the

Di vision of Dam Safety.

CHAI RPERSON  CRI FFI S: And they do
structural review of it?

MR. PINCI OITI: They do review of -- they

do an engineering review of the structural -- |

hesitate to say structural, because | expect that
structural, in many mnds here, is this structural
engi neer -- beans, concrete beans, and steel girders.

CHAI RPERSON GRI FFI'S:  And you don't need
to worry about any of them only us.
MR PINCI OITI : Al right. Vel |,

particularly for you. You know, a structural review,

but for us structure is -- it's an earth structure.
Earth is a building material. Earth is a building
material, like concrete is a building material, |ike
steel is a building material, Iike wood is a building
mat eri al .

CHAl RPERSON GRIFFIS: Al right. Let's
nmove on. M. Etherly?
MEMBER ETHERLY: Thank you, M. Chair. It

seens | i ke as we proceed through your testinony, kind
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of cutting to the chase here, that there are kind of
two inmportant pieces here. One question is it seens
as though you're saying, sinply put, because this is
not as you -- as you know on page 2, because it's not
a masonry construction, that takes it out of the realm
of being a retaining wall.

MR. PINCI OITI: WMasonry with nortar

MEMBER ETHERLY: Wth nortar. Ckay.

MR. PINCIOTTI: The facade is a nmasonry
f acade.

MEMBER ETHERLY: So if it were -- if it
were nmasonry with nortar, but otherw se had all of
t hese other characteristics of an MSE structure, it
woul d still qualify, according to your analysis, as a
retaining wall. But because it's not a nasonry
construction held together by nortar, bonded toget her
with nortar, that takes it out of retaining wall
territory.

MR. PINCI OTTI : That is how it appears
that BOCA ' 96 reads, yes.

MEMBER ETHERLY: Gkay. GCkay. And then,
secondly, just noving further, you note towards the
tail end of your testinony that based on sone of the
borings that were taken you' ve been able to confirm

that portions of the leveling pad which are part of
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the MSE structure are |ocated on park property.

MR PINCIOTTlI: Yes, that's correct.

MEMBER ETHERLY: kay. Have you been able
to -- it wasn't quite clear, but were you able to
gquantify how much of that leveling pad incurs into
park property?

MR. PINCI OITlI: No, we did not investigate

enough holes to be able to do that. W know we did

encounter it. | think -- | would like to think that
of greater -- all night long you ve said things that
exist inthe field aren't -- you know, whether it was

built right or wong, whether it encroaches as a fact
of construction, isn't your concern. VWhat' s your
concern is: should the Zoning Adm nistrator have
al l owed this?

And | believe the Zoning Adm nistrator, if
| understand what |'ve heard, the Zoni ng Adm ni strat or
has structural engineers that |ooked at this, and
| ooked at the design. No, that's not correct?

CHAI RPERSON GRI FFI'S:  DCRA does.

MR. PINCI OTTI: Ckay.

CHAlI RPERSON CRI FFI S: But I'd stick to
your experti se.

MR. PINCI OTTI: Ckay.

CHAI RPERSON  GRI FFI S: | thought the
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attorney was going to tie it all back to zoning.

MR. PINCI OTTI: Well, perhaps.

MR. BERNSTEIN. But if | can interject,
you do have sone cal cul ati ons about what the projected
encroachnent on the parkland was. W couldn't tell
from the nunbers of holes we drilled, other than to
tell that it encroached sone di stance, but the design
you' ve calculated out projections on how much it
actual Iy does.

MR. PINCIOTTlI: The design by Ryan says
that the soil that that leveling pad had to sit upon
needed to be 5,000 psf, and had to have -- as a
gquantifiable term for that, indicated that the bl ow
counts of a standard penetration test needed to be at
| east 12.

Well, | |ooked at boring logs that were
provided by the builder, M. Econom des, and that
indicated that those materials -- material of that
density woul d not be encountered in the borings that
they drilled until a depth of five feet. We have
heard that the footings -- the leveling pad was not
put down to five feet.

And what | observed when we drilled
t hrough was that it was not 5,000. It did not have a

bl ow count of 12. | used a different tool wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

474

correlations based in practice. It's not there.
Therefore, the footings shoul d have been bigger. The
footings should have been either 48 inches or 72
i nches wide, and 12 to 18 i nches thick, and reinforced
with two or three layers of the geogrid.

Now, our --

CHAI RPERSON GRIFFI'S: And this is getting
us to where?

MR. PINCIOTTI: Well, this is getting us
to the drawing says that the wall was only to be a
foot off of the property line. The borings indicate
that you needed a bigger footing. You didn't need a
two-foot footing. You needed a four-foot | eveling pad
or a six-foot |eveling pad.

You can't fit a six-foot leveling pad in
a one-foot gap. It doesn't fit. It had to go over
the property line, and the building -- the Zoning
Adm ni strator had that information in front of him
And so in essence --

CHAI RPERSON GRI FFI'S:  Did he? How di d he?

MR.  PINCl OTTI : I can wal k you through
t hat .

MR BERNSTEI N: | could do that now or
| ater.

CHAI RPERSON GRI FFI'S:  Yes, right now It
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| don't knowif you

have M. Carone's exhibits up there.

CHAI RPERSON GRI FFI S:

MR BERNSTEI N: Ckay.

it's -- let me get ny notes, and I'IIl tel

many pages in approxi mately.

plat, and that is at page 19. |

Actual ly, we do.
At Exhibit 51. And

you how

We're | ooking for the

had to count them out

because they weren't labeled. 1t's three pages from
t he back.

kay. This is the official plat, and if
you recall -- I'msorry. Hold that this way. Ckay.
This is what M. Bello said that they use in part when
they're |l ooking at these proposals. Ri ght here on
this line we've got -- it's one foot plus or mnus
typically, which is this center line is pointing to,
which is a buffer between what the next Iine is, which
is the wall.
bricks or

The wal | this space -- both

spaces are equal, which is about one foot. And what

that's representing, the second line, is the actual

mason wal |, the gap between the second and third | i ne.

So now you've got the Zoning Administrator with a

drawi ng that basically says the wall is very close to

the property line.
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Then, if you turn to Carone Exhibit 24,

and you go in -- 1 think it's the first draw ng, page
13, you actually get a drawing of this wall. And this
is -- there's two exanples of this, and this draw ng

shows you the footer, and it says that the footer --
this exanple of a footer in a typical wall sectionis
two feet wide at 5,000 pounds per square foot.

They weren't finding 5,000 pounds per
square foot until it got down about five feet. They
never got down that far when they put this wall in.
What they actually found, and where they put in the --

CHAl RPERSON GRI FFI S: So you're saying
that the Zoning Administrator should have been
concerned where the footer was bel ow grade?

MR. BERNSTEI N: | think the Zoning
Adm ni strator should have -- if he had this
i nformati on before him just due diligence, just, you
know, |1've got information before ne that | ooks like
it may inpinge on the property next door.

CHAI RPERSON @RI FFI S: Because it's a
zoning issue if the footer goes beyond the property
l'ine.

MR. BERNSTEIN: | think absolutely it's a
zoni ng i ssue.

CHAI RPERSON CGRIFFIS: It is.
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MR. BERNSTEIN.  Zoning focuses on -- in

part on --

CHAI RPERSON CGRI FFI'S: Where i s the section
that the Zoning Administrator is required to --

MR.  BERNSTEI N: well, if you |ook at
Section 101.1, which is the preanble to the zoning
regs --

CHAlI RPERSON GRI FFI' S: Yes.

MR, BERNSTEI N: -- it talks about
interpreting the regul ations in a manner that protects
private property.

CHAI RPERSON GRI FFI'S:  Certainly.

MR. BERNSTEIN. And protects recreation

CHAI RPERSON @RI FFI S: And you can read
that in a mllion ways.

MR. BERNSTEIN. Pardon?

CHAI RPERSON GRIFFI'S:  You can read it in
a mllion ways.

MR. BERNSTEIN: You could. I'mtrying to

CHAI RPERSON GRI FFI' S: 101 does not | ay out
any requirenments in the zoning regul ations, does it?
MR BERNSTEIN: | think what it doesis it
sets a tone, and the tone is if you have information

before you in this context that indicates an
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infraction onto sonebody's property, or indicates
damage to a recreational resource, which this is --

CHAI RPERSON CGRI FFI' S:  What are we | ooki ng

at?
MR. BERNSTEIN. Ri ght now, at the nonent?
CHAlI RPERSON GRI FFI'S: Yes.
MR. BERNSTEIN. I'mstill |ooking at --
now - -
CHAI RPERSON GRI FFI'S: No, no, no. | want

-- you began to try and quote the regulations. Gve
us the section.

MR, BERNSTEIN: It's 101.1.

CHAI RPERSON GRIFFI'S:  Interpretation and
Appl i cati on.

MR. BERNSTEIN:. Which is --

CHAI RPERSON GRI FFI S: "These provisions
shall be held to m ni nrumrequirenments adopted for the
pronotion of public health, safety, and norals.” Ww.
| didn't know we regulated norals. Conveni ence,
order, prosperity, and general welfare.

MR. BERNSTEI N. Ckay. The preanbl e tal ks
about that they interpret the code to protect private
property and recreational resources. That is in
101. 1.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MR. BERNSTEI N: So what | think -- what

|"m getting at, absolutely what |I'm getting at, is
there is a partnership between the District and the
NPS that we have to work with each other to protect
t hese resources.

CHAI RPERSON GRIFFI'S: | don't disagree.

MR BERNSTEIN. If we don't do that --

CHAI RPERSON GRIFFIS: | think it's a very
i mportant direction to take.

MR. BERNSTEIN. And that, plus the tone
set in the zoning code, which says you should be --

CHAI RPERSON GRI FFI S: So the Zoning
Adm nistrator erred in taking the wong tone?

VR. BERNSTEI N: No. The  Zoni ng
Adm nistrator erred in not undertaking due diligence
with respect to investigating whether or not this
footer was going to trespass onto the park property.

CHAI RPERSON  GRI FFI S: Based on the
requi renent in what section?

MR. BERNSTEIN. |'ve explained it to you
the best | can. | believe that --

CHAI RPERSON GRI FFI'S: 101.

MR. BERNSTEIN: -- 101 sets the tone, but
he has also the obligation to ensure -- well, let ne
take that back. Let me -- at the beginning of M.
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Bell's testinony from | ast week, she started it, |
believe, with saying that there was no authority to --
of the District governnent to permt a project that
woul d trespass on sonebody -- on the park. So --

COWM SSI ONER HI LDEBRAND: Are you sayi ng
that the Zoning Admnistrator should have sonehow
known that there was a potential inaccuracy in the
drawi ng that he was revi ew ng?

MR BERNSTEI N: It wasn't inaccurate.
That was the thing.

COW SSI ONER  HI LDEBRAND: But you're
saying this drawing here, if this is what was
submtted to him it says you have 5,000 psf of
beari ng capacity. How does he know that they' re going
to have 5,000 psf of bearing capacity --

CHAI RPERSON GRI FFI'S: Wl |, why wasn't it
the zoning -- the structural engineer's reviewand his
responsibility and his error not to bring it to |ight
that it went beyond the property?

MR. BERNSTEIN. What | think is that the
-- there's two things. One, | didn't get to show you
the very next page of this, which actually shows a
footer that's much |arger, that goes to four foot.

CHAI RPERSON GRI FFI'S:  That's fine.

MR. BERNSTEI N: That cones out -- that
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woul d conme out over the park property. | think that
there is this attenpt to sort of wall off the Zoning
Adm nistrator fromthe rest of the DCRA with respect
to zoning decisions. | would argue that the Zoning
Adm ni strator, once he has reasonable doubt as to
whet her or not this is going to affect the nei ghboring
property, has an obligation to wal k down the hall and
say, "You know, this canme across ny desk. It's got a
| arge footer.™

CHAI RPERSON GRI FFI'S:  Okay. And how do we
judiciously find that he wal ked far enough, or he
didn't wal k far enough? How can you say that we are
then the body of which you're bringing an appeal
because the Zoni ng Admi ni strator didn't wal k around to
make sure the rest of the review agencies properly
| ooked at this?

MR BERNSTEIN: Well, | don't think it was
the other review agencies' responsibility entirely.

CHAI RPERSON GRIFFI'S: Wio is he wal king
to, then? He is walking to the structural, he's
wal king to the fire marshal, he's walking to -- who
el se do you want himto wal k to?

MR. BERNSTEIN. No, no. | think that he
should have gone to them and he should have

investigated for the purposes of his decision as to
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whet her or not this was going to encroach. He had
enough information before himto let him know that
there was that possibility.

"1l al so note that there is a requirenent
in the D.C. Law --

COW SSI ONER HI LDEBRAND: How so? Were
there boring logs or calculations that were provided
as part of the application that would indicate that
t he bearing capacities on the soil weren't there? Is
it typical for bearings to be done before an
application is --

MR, BERNSTEI N: That information |
under stand - -

COW SSI ONER HI LDEBRAND: - - subm tted, or
is it typical for that to happen during the
construction process?

MR. BERNSTEI N: | understand that
information -- it was available. But | do not know
that it was submtted. But | think there was enough
i nformation here for sonebody to ask the question, "Do
you have boring | ogs?"

CHAI RPERSON GRI FFI S: Is there required
subm ssion of this permt?

MR. BERNSTEIN: [|'msorry?

CHAI RPERSON Rl FFI S: Wuld it Dbe
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information required by this permt?

MR BERNSTEIN: | can't answer that. But
| believe it was not submtted with the permt. But
the information did exist, and a query to the permt
appl i cant woul d have yi el ded that information.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: Can | just ask
one question? Is it sonmewhere in the zoning
regul ations or in another statute that provides that
t he Zoni ng Admi ni strator needs to reviewto nake sure
that a building permt doesn't result in encroachnment
on federal property or other private property?

MR. BERNSTEIN: There is a provision that
deals with party walls. And | can get the citation
for that in a noment, but basically, under the party
wal | concept, the -- a building permt cannot be
signed off if the footer -- if that -- the leveling
pad that we're talking about goes over onto the
adj acent property wthout the adjacent property
owner's approval

And in this case, we were not asked. W
didn't know that it was com ng over onto us.

COW SSI ONER HI LDEBRAND: But doesn't the
bui l di ng application permt say that -- specifically

that it's entirely on the owner's | and?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

484
MR. BERNSTEIN. It did say that. And |

will not dispute that.
COW SSI ONER HI LDEBRAND: So woul dn't the
Zoni ng Admi nistrator be able to rely on the statenent

of the owner --

MR. BERNSTEIN. | think that you can --

COWM SSI ONER  HI LDEBRAND: -- as being
accurate?

MR. BERNSTEIN. -- rely on the statenent

of the owner to a point. \Were you have information
in front of you that conflicts with the statenent,
that you have an obligation to use due diligence to
investigate it.

CHAI RPERSON GRI FFI'S:  But when woul d the
Zoni ng Adm ni strator have known that they were over
the property and weren't actually at the point of
whi ch he was reviewing it? Wen did it change for the
Zoni ng Adm ni strator?

MR. BERNSTEIN. The Zoni ng Adm ni strat or
had two docunents in front of him One is that plat,
and the plat showed there was only a one-foot buffer
between the face of the wall --

CHAlI RPERSON CRI FFI S: Ri ght . And what
you' re saying, he should have done the cal cul ations

and then called in the geotechnical engineer and
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established the fact that, man, this footer is big,
and it's going across the property line.

MR. BERNSTEIN. What |'msaying is then he
had a second docunent that showed this potentiality,
and that's when he shoul d have call ed sonebody in and
said, "Can you please take a look at this and see
whet her or not we have information that woul d i ndi cate
that it's going to cross over that line."

CHAI RPERSON GRI FFI S: Because sonet hing
that was below grade -- you said at five feet you
were getting 5,000 psf?

MR BERNSTEIN:. Five feet woul d have been
-- five feet is actually what the -- | believe the

original borings fromthe Econom des said where they

found it --
CHAI RPERSON GRI FFI'S:  Five feet bel owthe
earth --
MR. BERNSTEIN. -- but they ended up --
CHAI RPERSON GRI FFI S: -- the Zoning

Admi ni strator would have been concerned that that
footer was com ng across the property |ine.

MR. PINCIOTTI: No, sir. That's not --
you m sunderstand. At a depth of five feet bel owthe
surface --

CHAI RPERSON GRI FFI'S:  Turn your m ke on.
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Thank you.

MR PINCIOTTI: At a depth of five feet
bel ow t he surface, based on the borings that | have
seen that were taken on the property, the bearing
pressure, the bearing capacity, is 5,000.

CHAI RPERSON GRI FFI'S:  Okay.

MR. PINCIOTTlI: And at that point --

CHAI RPERSON GRI FFI'S:  \Were are these --
what do you call it, the --

MR. PINCI OITlI: The |eveling pad?

CHAI RPERSON GRI FFI'S:  -- the piece --

MR. PINCI OTTlI: Leveling pad?

CHAI RPERSON GRIFFI'S:  The leveling pad.
Al right. So --

MR. PINCIOTTI: The leveling pad is not
supposed to be that deep.

CHAI RPERSON GRIFFI'S: So how deep is it
supposed to be?

MR.  PINCI OTTI : It is supposed to be
bet ween one and a half and two and a half feet bel ow
ground surface.

CHAl RPERSON Rl FFI S: So it's your
under standing --

MR. PINCI OTTlI: According to the design

CHAI RPERSON GRI FFI'S: It's your statenent
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t hat the Zoni ng Adm ni strat or shoul d be concerned with
t hose aspects that are two feet bel ow the surface.

MR BERNSTEIN. Yes, sir. It's all one
unit.

CHAI RPERSON R FFI S: Ckay. | think
that's a clear position. Let's nove ahead.

COWMM SSI ONER  HI LDEBRAND: | have one
guestion. 1Is 5,000 pounds per square feet a typical
measuring point, or is that unique in sone way?

MR.  PI NCl OITI : Coul d you rephrase the
guestion, please?

COW SSI ONER  HI L DEBRAND: s the 5,000
pounds per square foot a unique requirenent, or is it
a typical requirenment for -- to standard structura
f oundati ons.

MR PINCIOTTI: | would -- it varies by
site, by geology. Wether or not one woul d expect to
encounter 5,000 -- 5,000 is alittle on the high side
for shallow soils. | mght not -- based on ny
experience, | wouldn't have expected 5,000 at two feet
bel ow t he ground surface in this geol ogy.

CHAI RPERSON CGRI FFI' S: | think what he's
asking is, is that varying capacity typical for this
type of construction? Is that what you' re asking, M.

Hi | debr and?
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COWM SSI ONER HI LDEBRAND:  Yes.

CHAI RPERSON CGRI FFI'S:  That you woul d find
this anywhere else in the earth

COW SSI ONER HI LDEBRAND:  Yes. No. No,
| nmean, you can find --

CHAI RPERSON GRI FFI S: Is that a typica
beari ng capacity for this type of structure, or what's
anal ogous to this?

MR. PINCIOITI: | think anything between
2,000 and 5,000 -- 5,000 nay be a little -- 2,000 to
5,000 is typical, and it's partially based on the
preference of the professional engineer who is doing
the work and what he sees in the borings that he
shoul d have done to design this wall.

CHAI RPERSON GRI FFI S: kay. Fol | owup?
Al right. Let's nove ahead. What's next?

MR PINCIOTTlI: | described that it is a
structure. It's an MSE structure. It is -- | think
|"ve explained toyouit is simlar to a dam so we've
tal ked about that. That is an MSE structure.

CHAI RPERSON CGRI FFI'S:  Ckay. W' ve gotten
t hrough your witten testinony.

MR. PINCI OTTI: Ckay.

CHAI RPERSON GRI FFI S: | s there anything

el se?
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MR, PINCIOTTI : So this does go in,

because | didn't say it all. But you' ve read it all,
and it's in the record. That's --

CHAI RPERSON GRIFFIS: It's all in there.

MR PINCIOITI: Al right. Thank you very
much.

CHAI RPERSON GRI FFIS: Ms. Mller?

VI CE CHAI RPERSON M LLER: If you | ook on
page 2 where you were distinguishing between a
retaining wall and a foundation wall, and |I foll owed
why vyou're saying this doesn't fall wthin the
definition of aretaining wall. Wat's the rel evance
of the foundation wall? |Is there any rel evance of
that to this wall we're tal king about in this case?

MR. PI NCI OTTI : I only brought that up

because the District of Col unbia Zoni ng Admi ni strator

had brought this phrase up about that a wall -- a
retaining wall -- they had brought up the definition
of retaining wall. And when | | ook at that section,

it's not a question of defining what a retaining wall
iS.

It's aquestionof differentiating between
a retaining wall that does not have tied support at
the top to a basenent wall that has not only a footer

at the bottombut has a floor at the top, so that that
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basement wall cannot rotate. And it has to do with
t he anal ysis of howthe two walls behave differently.

VI CE CHAl RPERSON M LLER: | got that.
kay. |Is there any relevance to foundation wall? Do
we need to do anything with that ternf

MR PINCIOITI: No.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAI RPERSON @RI FFI S: Excel | ent. Any
ot her questions from the Board? Let's nobve ahead,
t hen.

MR. BERNSTEIN: There was -- M. Chairman,
there was one other matter that we wanted M.
Pinciotti to cover, if we can go back to that.

CHAI RPERSON GRI FFI'S: What is it?

MR. BERNSTEIN. At your | eisure.

CHAI RPERSON GRIFFI'S: W're past |eisure
at this point.

(Laughter.)

Pl ease do.

MR PINCI OTTlI: You know, this structure
contains -- covers a certain footprint. It is a
structure, and it fills a certain part of the
backyard. Not only does it fill a certain portion of

t he backyard, and you have that exanple -- | know, |
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need a m ke.

Okay. You've seen this many times. The
green here --

MR CAROME: For the record, he's
referring to the bl owup of Exhibit 23.

MR. PINCI OITI: The green area here is the
MSE structure, and it fulfills a certain anount.
Behind it it has soil, and I'm going to pull these
off, so | can put another one up inits place. Sorry.
They just fall down.

MR. BERNSTEI N. Maybe it woul d hel p, Bob,
if I nmade the legal points, and then you sort of
expl ai ned the cal cul ati ons you came up with.

MR. PINCIOTTI: Al right.

MR. BERNSTEIN. Okay. W're doing this a
little ad hoc, so please bear with ne.

V. BAI LEY: M. Mur phy, is that

subm ssion in the file, sir?

MR MURPHY: |'msorry? Excuse ne?

MS. BAI LEY: Is the submssion in the
file?

MR. MJURPHY: Yes, the base sheet is. The
cover -- the docunment is -- if you can call the

docunent that's the underlying docunent out, please.

Exhibit 23, and this is an explanation of Exhibit 23.
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CHAI RPERSON &Rl FFI S: Al right. The

guestion is: is this in the record? It isn't that
har d.

MR BERNSTEIN: No, it is not.

CHAI RPERSON GRI FFI'S:  Ckay. W're going
to get it into the record.

MR. MJURPHY: Al right.

CHAlI RPERSON CGRI FFI S: Al right. Let's
nove ahead.

MR. BERNSTEIN. Ckay. So this goes to --
|"msorry, this goes to the definition of rear yard.
kay. We're going to start off with the definition of
yard, which I think nost of us know. But the key
there is no building or structure shall occupy in
excess of 50 percent of a yard required by Title XI.

MS. BELL: Excuse ne, but --

MR, AGUGI A W're going to object here.
He's asking for conclusions of awfromhis expert or

MR, BERNSTEIN:  No.

MR. AGUGLIA: This is the point for the
attorney to nake fromthe facts that are derived.

MR. BERNSTEIN. O her way around.

MS. BELL: And, actually, my objectionis

| thought he was consi dered an expert for the limted
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pur pose of tal ki ng about t he geot echni cal engi neeri ng,
not whether or not a side yard or the yard or the rear
yard was correctly identified by the Zoning
Adm ni strator.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. BELL: So I'ma little confused where
we' re goi ng.

MR. BERNSTEIN. |'mnot speaking to that.

M5. BELL: Well --

CHAI RPERSON GRI FFI'S:  Good. Nor will we.
kay. Al right. Let's nove ahead.

MR. BERNSTEIN. All right. So arear yard
is defined as being between the rear line of the
buil ding or structure and the real |ot |ine.

CHAI RPERSON GRI FFI' S:  Ckay. W' ve got the
definitions in front of us. GCo ahead.

MR. BERNSTEIN. Ckay.

CHAI RPERSON GRI FFI'S:  What are you doi ng
wi th then?

MR.  BERNSTEI N: So this line here is
basically the line that M. Bello drew as the rear
building line on the fit, the green |ine.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BERNSTEIN: The rear lot lineis here.

The questionis: is nore than 50 percent of this area
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covered by this structure? And so we asked M.
Pinciotti to take a | ook at the structure itself and
totry to calculate the area that covered the di stance
between the rear building line and the rear |ot |ine.

And in the instructions we gave, we said,
"W understand that the Board may be concerned about
the ability of people to do normal grading on their
property.” And so could you cal cul ate what coul d not
be considered normal grading in the sense that the
structure is necessary to hold it in place, and, but
for the structure, it couldn't rest there.

So he's got a calculation that I think you
can expl ai n.

MR. PINCIOITI: So what | did for themwas
to take this, and when we design sl opes, we consider
a one vertical, tw horizontal slope to be a stable

sl ope for long-termapplication. A one on three, if

you want to put nowers on it, things Ilike that,
safely.

But in this case, | | ooked at a one on two
sl ope. So one up, two over, | calculated the

difference in elevation between the upper |ayer and
the original grade. | laid back, then, tw ce that
difference in elevation and canme up with this line

here. So everything that is above this red line could
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be there sinply by grading a one on tw slope, and
that woul d be a stable slope.

And the owner could have done that,
started here with a one on two slope, and he would

have gotten up to this point. Al the soil between

this MSE structure and this red line, this soil in
here, is above that two on one. It's not long-term
stable. If it were not for this structure in front of

it, it would fall down over tine.

So | conclude that this soil here is only
remai ni ng here because of this structure. Therefore,
it is part of this structure and --

CHAI RPERSON CGRI FFI'S: So that structureis
retaining that soil behind it.

MR. PINCI OTTlI: The structure is retaining
that soil, and that soil could not be there w thout
it. The soil above this Iine could be there, just by
gr adi ng. So if you look at this whole area behind
here, divide this area --

CHAI RPERSON GRI FFI'S:  So sonehow because
you could regrade this, so a | awnnower woul dn't rol
down the hill, that --

MR. PINCIOTTI: No, | didn't do that.

CHAI RPERSON GRIFFI'S:  -- pulls it out of

Secti on 25037
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MR. BERNSTEIN. What | was attenpting to

do was respond to what | perceived as a concern of
yours, that peopl e shoul d be able to do normal gradi ng
in their yards. And | heard that issue raised a
couple of times, so | asked himto do a cal culation
that said basically if soneone was doing normnal
gradi ng, what coul d they do, and take t hat area out of
the cal culation of how big this structure is.

CHAI RPERSON GRIFFIS: | don't see where
t hat goes. | don't see where -- nmaybe that's the
trouble of trying to listen to the Board. But how
does it go -- howdoes it help us understand that this
is aretaining wall that is allowed in the rear yard
as a structure, or that this sonehow is not allowed
under 2503 and falls within the structures not all owed
in the rear yard?

MR. BERNSTEI N: M. Pinciotti just went
through his description of what this is, and it's an
MSE structure --

CHAI RPERSON GRI FFI'S: R ght.

MR BERNSTEI N: -- that doesn't fal
within the normal --

CHAI RPERSON @RI FFI S: Ri ght . Wi ch
doesn't fall within 2503.3. | got that.

MR. BERNSTEIN. Right. But even --
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CHAI RPERSON GRIFFI'S: So once it's MSE

it's not under retaining wall; therefore, it isn't
al | oned.

MR. BERNSTEIN. Even if it doesn't fal
within 2503.3, it still covers 77 percent.

CHAI RPERSON GRI FFI'S: Even if it does? 1Is
t hat what you sai d?

MR BERNSTEI N: It covers 77 percent of

the rear yard under this calculation, and that's

prohi bited even for retaining walls. [If you consider
the testinony of M. Bello fromlast -- fromthe 5th,
he said that the -- in his exanple, he was talking

about 2503.2, with the height of structures.

And he basically saidthat therestriction
of -- the definition of -- you know, the 50 percent
restriction was a further restriction on the hei ght of
structures that could be built in a yard under 2503.
That sanme anal ysis shoul d apply here. The 50 percent
requirenent limts the anmount of -- the size of a

structure that can be put in the rear yard under

2503. 3.

The retaining wall can't be nore than 50
percent -- cover nore than 50 percent of the yard, nor
could a structure under 2503.3 -- | nean, the sane

| ogi ¢ applies.
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VI CE CHAI RPERSON M LLER: VWhat are you

calculating in your 77 percent?

MR PINCIOTTI: What | did was | divided
everything on the property below the green and red
line. So all this area divided by everything bel ow

the green |ine.

VI CE CHAI RPERSON M LLER: So you're
calculating soil in your |ot occupancy count?

MR, PINCI OITI : I'"'m including -- |
included the soil that would not -- that could not

stay there without the MSE structure in front of it.

MR. BERNSTEIN. Well, you could nake an
argunent that everything that's put back -- you could
argue t hat everythi ng back here that was brought in by
truck, the 300 sone odd trucks, that would bring the
soil up to here, and it covers 99 percent roughly of
the rear -- required rear yard or the whole rear yard.

CHAI RPERSON CGRI FFI' S: So that soil wll
count towards | ot occupancy.

MR. BERNSTEI N: Yard occupancy, the 50
per cent .

CHAI RPERSON GRI FFI'S:  Yard occupancy, YO

MR. BERNSTEIN. Correct.

CHAI RPERSON GRI FFI'S: I nstead of LO

MR. BERNSTEIN: It exceeds the 50 percent
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[imtation on structures that can go into a rear yard.

CHAI RPERSON GRI FFI'S:  So where does the
structure count towards the yard occupancy and not
towards the | ot occupancy? It doesn't. Al right.
Let's nove ahead. What else?

MR. BERNSTEIN:. Is there anything el se on
this? The last point 1'd like to make on this is that
the -- under 25.302, you' ve got a four-foot height
[imtation on structures. And M. Pinciotti has
explained that this is a structure, and that that --
t he height of that structure is neasured from grade.

And if you take a | ook at the |legislative
hi story of the 2503.2, there is an exanple in there of
where you neasure grade from And that is not at the
| evel of the first floor as has been suggested, but it
is actually at ground | evel.

CHAI RPERSON GRI FFI'S:  What ground | evel ?

MR BERNSTEIN: At the level from-- from
the original -- the original ground | evel. The ground
| evel that exists on grade.

CHAI RPERSON @RI FFI S: That's what the
| egi sl ative history says regardi ng 2503?

MR. BERNSTEIN: Right.

CHAI RPERSON GRI FFI S: kay. Let's nove

ahead.
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MR. BERNSTEIN: Did you want to tal k about

Wesl ey Hei ghts?

MR MJURPHY: No. M. Chair, | think we've
covered Wesley Heights, the preexisting conditions,
the average grade, the condition of what the
di fference between a retaining wall as required and
what this -- this structure or structures -- what
these structures are, the fact that the Zoning
Adm ni strator did not have a BOCA-based or a D.C
Bui | di ng code based criteria for building this sort of
structure.

W then talked about the structure
occupyi ng space and how it relates to yard occupancy.
And | think we've covered it. Thank you very nuch.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Let's go to cross. W wants to start? Any questions
fromthe Board, first, before we get intoit? | think
we've gotten all our questions answered. Does the
Government want to start first? O not? M. Aguglia?
You guys deci de.

M5. BELL: 1In light of the fact that this
has been newinformation, and particularly in |ight of
the fact that he is an engineer, and obviously |I am
not, I would really |ike an opportunity to sort of

take a look at this a little nore closely with the
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Zoni ng Adm ni strator, and obviously our office.

So I would not like to cross on this
testinmony, because |I'm just not equipped to go into
his entire theory that --

CHAI RPERSON GRI FFI'S: Right. You want to
cross at sone other tinme?

MS. BELL: No. Actually, could we provide
sonmething in witing to the Board?

CHAI RPERSON GRI FFI'S:  Absol utely.

M5. BELL: And not go through nore of --

CHAI RPERSON GRI FFI' S: Yes.

MS. BELL: Thank you.

CHAI RPERSON GRI FFI S: So we're going to
keep the record open for DCRA to submt rebuttal
testinmony, | guess we'll take it as, to -- to the
testinmony for today. And, of course, there will be
anple time for responses to that.

M. Aguglia, cross?

MR AGUGIA Yes. | would like to start
off by saying that we need to reserve our right to
bring our expert engineer in rebuttal, because this
was totally unknown. | mean, beginning with the fact
that they were going to bring in an expert with his --
sol'"mgoing to reserve theright, and I wll start ny

Cross exam nati on.
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Now, | take it, sir, that your basic
testinmony is, nunber one, that this structure is not
aretaining wall. Correct? And, nunber two, if it --
let's say, just assume even if it were a retaining
wal | - -

CHAI RPERSON CRI FFI S: Hol d on. We're
havi ng sone technical difficulties. Go ahead.

MR. AGUGAIA: Assuming even if it were a
retaining wall, the Zoning Adm nistrator should have
noticed that it was going to trespass on the federal
par kl and, and, therefore, should have said -- not
approved the permt.

MR PINCIOTTI: That's correct.

MR AGUGALI A Ri ght. And then, third,
perhaps the property owner could have recreated the
whol e thing to level it off without being in violation
of the zoning regs.

MR, PINCI OITI: Yes.

MR AGUAIA: Right. Even with the sane
wal | .

MR PINC OTTI : Even with the sane
structure. Well, the issue -- he certainly could have
avoi ded the issue of being off the property with the
same structure by noving it back a few feet. Yes,

t hat coul d have been done.
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Now, in ternms of structure and t he anopunt
of structure that is allowed, that -- it's still a
structure.

MR AGUGLIA: It's still astructure. All
right. Let's talk about the Zoning Adm nistrator
shoul d have realized that the wall was so close to the
boundary line that, in fact, it was going to be a
trespass. Do you base -- what do you base your
nmeasur ements on? Do you base your neasurenents on the
| at est survey by the Park Service?

MR. PINCIOTTI: No. | base ny -- | base
what | think the Zoning Adm nistrator should have
known fromthe plat that said it was a foot, and the
desi gn docunment by Ryan Engineers that said that it
coul d be six feet.

MR. AGUG.IA: You're losing me here. Let
me give you a hypothetical, since you' re an expert.
| f the boundary line was three or four feet away from
the wall, woul d the Zoni ng Admi ni strator -- should t he
Zoni ng Admi ni strator have then said, "Ckay. It's not
going to be a problenf? How -- what is the distance
that the zoning -- here's what I'mtrying to get at.
What is the question --

MR. BERNSTEIN. 1'd like to object. The

expert w tness shoul dn't be answering questions about
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what the Zoning Administrator -- how the Zoning
Adm nistrator -- he's not to interpret the zoning
laws. He's just providing informati on on what that
engi neering report said. The engineering report said
t hat --

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGLI A: But isn't that ny point
precisely? H's point is the Zoning Adm nistrator
should have read and should have known, and,
therefore, rejected it?

CHAI RPERSON GRI FFI'S: R ght.

MR. AGUGAIA: That's my point precisely.

CHAI RPERSON @RI FFI S: | ndeed. It's
understood. Let's nove ahead.

MR. AGUAIA: Thank you. Al right. So
in order for you to make a judgnment that they were
trespassing, wouldn't you have had to have a base

nmeasur enent ?

MR PINCIOTTI: |I'"msorry. Can you repeat
t hat ?

MR. AGUGAIA: In order for you to nmake a
j udgnent - -

CHAI RPERSON GRI FFI'S: W' re goi ng t he sane
di rection. I nean, | think he has answered the
guestion, if 1 understand what you're asking. He
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| ooked at that, saw one foot, saw a footer larger, it
went over the property.

MR. BERNSTEIN. If | can ask a clarifying
guesti on. Were you tal king about after the actua
determ nation of a trespass, or the determnation
based on the record?

MR AGUGLIA: |I'masking himif he went
out -- what neasurenment he used to see how cl ose the
wall was to federal parkland. What neasurenent did
you use?

MR BERNSTEI N: And | think the best
answer to that is to defer that question to --

MR. AGUGIA: No. No. He's the expert.
Excuse ne. Excuse nme. He's the expert.

MR. BERNSTEI N: If we had an expert on
side width, if I can clarify this --

CHAI RPERSON GRI FFI S: He's crossing his
testimony. We're not -- this is not new testinony.

MR AGUGLI A: Ri ght. H's testinony is
that the Zoning Adm nistrator should have seen that
the wall was going to encroach on federal property,
and |I'm asking you, how did vyou nmake that
determ nation? You nust have had a neasurenent to
make that determ nation

MR.  PINCI OTTI : It is in the design
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docunent by Ryan Engi neering, and the plat -- the plat
that says it's one foot, and t he design docunent that
says it's six feet, they don't jive. It doesn't work.
Per haps |I' m not understandi ng your question. You're
wel cone to ask again.

MR AGUGLIA: Al right. If the Zoning
Adm ni strator were -- under your interpretation, the
Zoni ng Adm ni strator woul d have to go out and actual ly
nmeasure the distance to see --

MR PINCIOTTI: No, not at all, because he
is issuing a permt --

CHAI RPERSON GRIFFIS: | think we should
nove on. | understand the question. | think it's
been answer ed.

MR AGUGAIA Al right.

CHAI RPERSON GRI FFI'S:  Let's go ahead.

MR. AGUGI A: Were is the greatest anount
of -- where would the greatest Ileveling pad be
required on the site? Wuld it be at the highest
poi nt ?

MR. PINCI OITlI: According to the design
docunent, the leveling pad is controlled -- the width
and t he thickness of the leveling pad is controll ed by
the ability of the soil belowit to resist the | oad.

MR AGQUGAI AT And wouldn't that al so then
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be controlled by the height?

MR PINCIOTTI: No, not at all.

MR. AGUGI A: The greater the weight.

MR PINCIOITI: No, not at all, because
it's not a question of the weight com ng down. It's
a question of the ability of the earth to resist the

| oad. The ability of the earth to resist the load is

CHAI RPERSON GRI FFI'S:  Conbi nati on of bot h.

MR PINCIOTTI: No, it's not a conbination
of bot h.

CHAl RPERSON GRI FFI'S: O course it is. |If
you' re saying that the bearing capacity of the earth
establishes the size of the footing, well, the bearing
capacity is going to be based on the load that's put
upon it, and that's --

MR. PINCIOITI: No, it's the capacity of
the earth. Al right? |If | have a gas tank that has
a capacity of 30 gallons, it doesn't matter whether |
have five gallons in it or 30 gallons in it, the
capacity is 30 gallons. The capacity of the earth is
5,000 psf, whether it's 5,000 psf brought down on it
or one pound brought down on it. |It's regardless of
t he | oad.

CHAI RPERSON GRIFFI'S: Al right. Ckay.
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MR AGUGAIA Al right. Let nme ask you

this, sir. Are you aware that retaining wall is not
defined in the zoning regul ati ons?

CHAI RPERSON GRIFFI'S: |Is that a yes or no

guestion?
*» I'"mgoing to object to --
CHAIl RPERSON GRI FFI'S: Wl |, actually, it's
not your witness. |'mnot sure what you object to.
*» | think I"'mentitled to object.
CHAI RPERSON @RI FFI S: hject to his

guestion on cross of his wtness?

*: Thisis arecordthat's being made for
nmy appeal , yes.

CHAl RPERSON GRI FFI'S:  Yes or no, are you
aware -- it's a sinple question. Are you aware that
it's defined in the zoning regs, or not?

MR, PINCIOITI : "' m not sure. " m not
sure.

MR AGUGIA: Al right. Let's assune it
is not defined in the zoning regul ations, the zoning
regul ations state that when a termis not defined you
go to Wbster's Dictionary. Al right? Wbster's
Unabridged Dictionary.

| amshowi ng you what is the definition of

a retaining wall under Webster's Unabri dged
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Dictionary, latest. Wuld you read the definition of
a retaining wall?

MR.  PINCl OITI : Retai ning wall, noun, a
wal | built toresist |ateral pressures other than w nd
pressure, especially one to prevent an earth slide.

MR AGUG.IA: Al right. Could the Zoning
Adm ni strator reasonably interpret that the wall --
that the wall on the subject property neets that
definition? 1Is that a reasonable interpretation of

that definition?

MR PINCl OTTI : It's not a reasonable
guesti on.

MR ACUGLI A It's not a reasonable
guestion?

MR. PINCI OTTI: Right.

MR AGUGAI A ®The Zoning Adm ni strator
| ooks at the zoning regulations. There is no
definition of the term "retaining wall." He is

required to go to Webster's Unabridged -- this is in
the record. Wbster's Unabridged says it is a wal
built to resist lateral pressure, other than w nd
pressure, one to prevent an earth slide.

So ny question is: could the Zoning
Admi ni strator have read this definition and | ooked at

t hese pl ans and reasonably concluded that this was a
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retaining wall?

MR, PINCIOITI: No.

MR AGUGLI A No.

MR PINCIOTTI: It is a structure. It is
not a wall.

MR AGUAIA: It is not a wall.

MR, PINCIOTTI: By BOCA, it's not a
retaining wall.

MR AGUGLI A: Okay. By BOCA, we'll get to
that in a mnute.

MR. PINCIOTTI: Al right.

MR. AGUG.IA: Al right. You ve seenthis
-- have you seen this docunment that | gave to the
Board t oday?

MR PINCIOITI: | have seen it. | have
not | ooked at all the exhibits in detail.

MR AGUGIA: Al right. Now, in Exhibit
Nunber 1, M. Carone's expert, Neubauer, refers to the
structure as a rear yard retaining wall. Are you
saying that he is wong? I|s that your testinony, that
he is wong?

MR PINCIOITI: It is ny testinony that it
is a structure.

MR AGUGI A Vell, what kind of a

structure?
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MR, PINCI OITI : It is a mechanically

stabilized earth structure.

MR. AGUGIA: Not a retaining wall.

MR, BERNSTEI N: Isn't that asked and
answer ed?

MR. PINCIOTTI: This -- are you calling
this a retaining wall?

CHAI RPERSON GRI FFI'S: Al right.

MR. PINCIOTTI: This is not a retaining
wal |, but it is a nmechanically stabilized structure.

CHAI RPERSON GRI FFI S: Gentlenen, let's
keep the questions and answers goi ng.

MR AGUGLI A All  right. Exhi bi t
Nunber 2, this is by M. Carone's other expert. The
underlying portion that | have wunderlined, the
structure is a large geostructure type wall, relying
on earth characteristics and gravity for support and
an acceptabl e boot straps approach. Are you saying
that he is al so wong?

MR PINCIOITI: No, heisright. It is a
structure. |t a geostructure.

MR. AGUGALI A: Ceostructure type wall. Do
you agree or di sagree?

MR. PINCIOITI: Do | agree or disagree?

MR AGUGLIA: Wth that statenent. |t has
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a veneer on it.

MR PINCIOTTI: Yes, it has a veneer, but
that veneer is not what is holding back the soil. It
is not what is retaining the soil. You could strip
that veneer off, and you' d have this, and it would
hol d that yard in place.

MR AGUGLIA Al right. I'mreferring
you to Exhibit Nunber 8, and Exhibit Nunber 4, the
affidavit of our --

MR PINCI OTTI: VWhich one?

MR ACUGLI A Exhi bit Nunmber 4, the
affidavit of our engineer, our expert engineer.
Paragraph 5, "The retaining wall is indeed a true
retaining wall." Do you disagree with that?

MR. PINCIOTTlI: According to BOCA, it is
not a true retaining wall.

MR AGUGAI A:  Ckay.

MR. PINCI OITlI: The question is: what is
atrue retaining wall?

MR AGUGAI A:  Ckay.

MR.  PINCIOITI: It is a retaining
structure.

MR, AGUGIA: Let's go to the BOCA Code.
What BOCA Code is now in effect in the District of

Col unbi a? What BOCA Code?
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MR. PI NCl OTTI : | do not know whi ch BOCA

Code is currently in effect. | --

MR AGUGLI A:  You do not know?

MR PINCIOITI: | went to the one that the
Zoni ng Adm ni strator went to, 1996.

MR, AGUGLIA: But do you realize that's
not the BOCA Code that's now in effect when this
retaining wall was built? Do you know t hat?

MR. PINCIOTTlI: | do, yes.

MR AGUGAIA: It is not, correct?

MR. PINCIOTTI: That's --

MR AGUGELI A: So you were submitting
evi dence about a BOCA Code that was not in effect?

MR PINCIOITI: | was following the |ead
of the Zoning Adm ni strator.

MR. BERNSTEIN. The Zoni ng Adm ni strat or
identified that as what the Zoning Adm nistrator
relied on, and he was responding to the Zoning
Adm ni strator.

MR. AGUGAIA: Don't you think you have a
duty as an expert to tell this Board that perhaps that
was wong and that's not the -- that is not the
building code that was relied on in issuing this
permt? You didn't have that duty to tell this Board?

MR, PINCI OTTI:  No.
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MR AGUGLI AT No.

MR, PINCIOITI: No.

MR AGUCGLI A: So the 1996 BOCA Code i s not
the one that's currently in effect in the D strict,
right? Do you know what is?

MR. PINCIOITI: Wll, you re handing ne
the International Building Code.

MR AGUGLI A0 Yes.

MR, PINCI OITI: 2000.

MR AGUGLI A Is that the one that's

currently in effect?

MR PINCI OITI : | believe that to be
correct.

MR. AGUG.I A: That's correct. GCkay. Now,
| will refer you to --

MR. BERNSTEIN. M objection is that the
expert witness had the right to respond to what the
Zoning Admnistrator put forward as what the Zoning
Adm ni strator relied onin maki ng determ nati ons about
this structure.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGAIA Al right.

CHAI RPERSON GRI FFI'S: | don't think that
was refuted. That was a different question. Let's

nmove ahead.
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MR. AGUGLIA: Here is what an expert is

all about. An expert is alnost an officer of the
court. An expert is an independent person, and he is
bound to tell, in a neutral fashion, to tell a board
or a court exactly what's going on.

He shoul d have said that that definition
is nolonger in effect, because his point was that all
of the materials that made up a retaining wall in the
' 96 BOCA Code are not the materials in this wall.

Well, he should have gone on and say,
"Well, by the way, that's outdated.” And it's
probably out dated because nesa walls are --

CHAI RPERSON GRI FFI S: kay. You were
about to present sonmething in the |IBC

MR AGUGAIA: Here is the IBC Code. Al
right. Here is Section 1610, which is currently in
effect. 1610.2 -- this is in ny Exhibit Nunber 8 that
| handed out this norning. Wat does that say there
about the definition of a retaining wall?

MR. PI NCl OITI : Ret ai ning wall shall be
designed to ensure stability against overturning,
sliding, excessive foundation pressure, and water
uplift. Retaining wall shall be designed for a safety
factor of 1.5 against lateral sliding and overturning.

MR AGUGLIA: Al right. Are you aware
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that our expert in Exhibit Nunber 4 stated that the

wal | was built in accordance with that buil di ng code?
You're on the right page, paragraph 8, second page of
Exhi bit 4.

MR.  PINCI OTTI : Ckay. "I review and
approve the final design for a nesa site retaining
wal | as consistent with the D.C. Buil ding Code for the
Econom des residence at 4825 Dexter Terrace, N W,
Washi ngton, D.C. Conpiled by" --

MR AGUGI A Ckay. Now, in this
particul ar BOCA Code, does it say that there's certain
types of materials that nust make up a retaining wall
as it said in 19967

MR PINCIOTTI: This is not BOCA Code.

MR AGUGALIA: No. Does the |IBC Code --

MR. PINCI OTTI: ©Ch, the |IBC Code.

MR AGUGLI A: Does the current |BC Code
that's in effect somehow restrict the el enents that
make up a retaining wall as it did in 19967

MR PINCI OITI : It does not, in this
section, nor do I know of any other section in this
docunent that defines aretaining wall in detail as it
did in 1996.

MR AGUGAIA Al right. So | cone back

to my first question, which is ny |ast question, and
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that i s, based upon the zoni ng regul ati ons which refer
the Zoning Administrator to the definition of a
retaining wall, which is built to resist |ateral
pressure, and the buildi ng code which says it is, one,
to be designed to ensure stability against
overturning, was that not then a reasonable
determ nation by the Zoning Admnistrator that the
wal | nmet the code by the zoning regul ations?

MR. PINCl OTTI : It's not a question of
whet her the structure could retain and whether it had
stability. That was done by a PE signing -- doing the

cal cul ations and signing off on it. The question at

hand is whether it is awall, and the question then --
nmy |last answer is the sane as my first. Is this a
wall? This is not. This is a structure. It retains.
This retains. It is a structure.

MR AGUGLIA: | submt that it's a non-

answer and he's being unreasonable with the facts
presented, and that the Zoning -- that the readi ng of
the regul ations by the Zoning Adm nistrator requires
himto do nothing nore than to ensure that the wall
retains soil. He was given a --

MR. BERNSTEIN. |Is that a question?

MR. AGUG.I A: Yes, that's a question. |I'm

maki ng a statenent.
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And, therefore, ny firmbelief is that his
testinmony is of no nerit and should not be consi dered
-- given any weight by the Board. And, again, |
reserve ny rights to perhaps bring in an expert
engi neer to refute this.

VI CE CHAI RPERSON M LLER: M. Pinciotti?

MR BERNSTEIN. Just for a nmonent -- |'d
just like to note that M. Aguglia nade the statenent
that he wasn't aware that we had an expert wi tness.
| notified him personally on April 5th, when we had
M. Pinciotti here, so M. Aguglia had plenty of tine
to retain his own expert w tness and have him here
t oni ght .

CHAI RPERSON GRI FFI'S: Okay. M. Ml ler
a question?

VI CE CHAI RPERSON M LLER M. Pinciotti,
| want to nake sure that | wunderstand what | just
think | heard. And it sounded to nme as if M. Aguglia
was saying that you m srepresented to the Board what
t he BOCA Code is that the Zoni ng Adm nistrator would
have | ooked to, by bringing to our attention and our
spendi ng an awful ot of tinme | ooking at the 1996 BOCA
provision on retaining walls when, in fact, M.

Agugl ia was saying that that's no | onger in effect at
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this tinme, and that you knew -- and you' re sayi ng t hat
you knew t hat.

MR. PINCIOTTlI: M testinony was going to
on April 5th the Zoning Adm nistrator cane here and
brought to you a definition fromBOCA 1996. | sinply
followed their | ead, trying to neet what they have put
forth. Wy they did not tell you that it was not the
current one, | don't know. And | sinply foll owed
their lead. They are the Zoni ng Adm nistrator for the
District of Col unbia.

VI CE CHAI RPERSON M LLER: One m nute,
pl ease. Thank you.

MR PINCI OTTI: You're wel cone.

MR. CAROVE: Patrick Carone, Appellant.

First off, in furtherance to the conment Ms. Ml er
just made, just so it's clear, | nean, what --
CHAI RPERSON GRIFFIS: | think we're very

clear. The Zoning Adm ni strator brought up the 1996
BOCA, and this is what the response was to that.

MR. CAROVE: Not just brought up. | nean,
it was the nost heavily relied upon definition that
t hey put forward.

CHAI RPERSON GRI FFI'S: Okay. In fact, the
Power Poi nt was just in front of nme.

MR. CAROVE: M. Pinciotti, | want to just
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make sure | heard you correctly. |s one reason that

this structure that we're tal ki ng about here is not a

retaining wall the fact that the wall is nerely a
veneer and that even absent the wall -- for exanple,
if the wall were taken away, the structure still has

t he capacity to stand up and be a pernmanent structure?
MR. PINCI OTTI: The soil along the face --

the outer face would fail and fall away unless the

geogrids were wapped around. In tenporary
construction, that's done. The answer is: t he
majority of the structure would renain. The soi

woul d cave off.
CHAI RPERSON GRI FFI S: If you take the
masonry veneer away - -

MR. PINCIOITlI: Yes, sir

CHAI RPERSON GRI FFI'S: -- woul d t hat stand?
Yes? No?

MR. PINCIOITlI: The mgjority of it would
st and.

MR CAROME: How nmuch of it would fall?

MR.  PINCl OTTI : To the angle of repose
bet ween the two -- between the geogrid |ayers. So it
woul d be probably -- it would go back to an angle

probably 70 degrees roughly.

MR. CAROME: So you'd |lose the first few
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feet of it off the front near the top, is that right?

MR PINCI OTTI: That's correct.

MR CAROME: The rest --

MR. PINCI OTTlI: You need to understand, |
hesitate to answer these questi ons because no one does
t hat .

CHAI RPERSON GRI FFI S: It would be an

absurd thing to --

MR PINCI OITI : It would be an absurd
t hi ng.

CHAI RPERSON GRI FFI'S:  -- to put a geogrid
there and not have the veneer, as you call it.

MR.  PINCl OITI : Wthout having it laid
back, yes.

CHAI RPERSON GRI FFI'S: | see.

MR PINClI OITI : But on the case of the
dam we do.

CHAI RPERSON GRI FFI S: It was part of
what's being built there.

MR. PINCIOTTI: What's that?

CHAI RPERSON GRI FFI S: It's an integral
part of what's being built there.

MR. PINCIOTTI: Not at all.

CHAI RPERSON GRI FFI' S:  You take it away and

the thing fails.
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MR. PINCI OITI: You take it away, you need
to design it differently.

CHAI RPERSON  GRI FFI S: So you need to
desi gn sonet hi ng new.

MR PINCI OITlI: Excuse ne?

CHAI RPERSON GRI FFI'S:  You need to design
sonmet hing different.

MR, PINCI OITI : You need to design
sonet hing different.

CHAI RPERSON GRIFFIS: So it is part of the

design of what we're looking at in --

MR. CAROME: Yes. But the point is -- |

think is that it's not a retaining wall. It's
sonething else. It doesn't -- the structure -- nost
of it will stand as if it -- it would stand -- if you

put concrete in that area, you wouldn't need a wall.
That would still be a structure, | would think.

MR AGUGI A | have to object. M.
Carome is not the expert.

CHAI RPERSON GRI FFI'S: | know.

MR PINC OTTI : M. Pinciotti is the
expert.

CHAI RPERSON GRI FFI'S:  Okay. W're going
to questions.

MR CAROVE: And | take it that the -- in
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addition to the wall, what are the ot her conponents of
the structure? | take it that it would include the
geogrid sheets, is that right?

MR. PINCIOTTlI: Yes, the geogrid and the
soil itself.

MR. CAROME: And the layers of conpacted
soil?

MR PINCI OTTI: That's correct.

MR. CAROVE: And it is those things
operating as a system | take it, that is the essence
of this structure, is that right?

MR. PINCI OITlI: That's correct. Veneer by
itself cannot stand nore than a few courses. Above
that point, the earth pressure itself would push them
over.

MR. CAROVE: And just so it's clear,
take it that the -- the geogrid are part of the
structure that occupies the lot, is that right, that
occupi es the yard?

MR PINCIOITI: Yes. It is shown on that

overl ay.
MR. CAROME: | have no further questions.
CHAI RPERSON GRI FFI' S:  The ANC doesn't have
any cross? GCkay. Well, what el se can we acconplish

today? It's only 10:00.
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There it is. | think we're going to
concl ude for tonight. Let's set the schedule very
qui ckly and get everyone hone to have sone sort of
di nner or senbl ance of an evening.

| think I want to get this done as quickly
as possible, and I want to especially thank Ms. Bail ey
fromthe Ofice of Zoning who has sat with us now --
| think we're on our 14th hour today.

Let's see if we can't -- as far as |
understand, we're going to have tine for closing. Do
we have an anticipation of any rebuttal w tnesses that
are going to be called, M. Carone?

MR. CAROVE: |'mgoing to reserve on that,
since | just --

CHAI RPERSON GRIFFI'S: | just want to get
a -- right nowyou don't think you have or you have --

MR. CAROVE: | would say likely zero, but
there may be one or two. But likely zero.

CHAI RPERSON GRI FFI'S: M. Aguglia, you've
asked to be able to reserve the right to call an
expert engi neer. | would like to open -- keep the
record open for you to rebut, as | have DCRA, in
witing. That would be tinmely enough to get to any
closings, | would think, and then also any final

submi ssions will be inwiting, if that's anenable to
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you.

M. Caromne, objection?

MR. CAROME: | would object and request
that any further engineering testinony be presented
orally, so that there can be cross exani nati on.

CHAI RPERSON @RI FFI S: We'll note that
objection. | think -- | actually find that it would
probably be nore productive in witing, unless Board
menbers feel differently. It's goingtobelimtedin
scope, of course, to rebutting the testinony that
we' ve heard.

O course, then we'd allowfor, as | said,
time enough that, M. Carone, if you were to address
it in rebuttal witnesses or in closings it would be
al l oned. Ckay.

MR.  CARQOVE: | have a further request
regardi ng the continuation of the hearing. There was
-- may | speak?

CHAI RPERSON GRI FFI' S: Yes.

MR. CAROVE: |"m sorry. At the | ast
heari ng, the Zoni ng Adm ni strator put up a Power Poi nt.

CHAlI RPERSON GRI FFI' S: Yes.

MR CAROME: And it was --

CHAI RPERSON GRI FFI'S:  You're in recei pt of

that now, right?
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MR. CARQVE: It was stated in the record

that we should be permtted to have cross exam nation
on that. That we were not -- you nmay recall that
after that was presented on the screen the Zoning
Adm ni strator was unable either to provide us wth
copies or to provide us -- even to put it back up on
t he screen.

And during the cross exani nation, which
was |imted because we couldn't do that --

CHAI RPERSON CGRI FFI' S:  What are you aski ng?

MR. CAROVE: That M. Bello berequiredto
cone back for cross exam nation. There has been
correspondence back and forth that's in the record on
that point. M. Bell sinply refused our request, even
when we pointed out in the -- the part in the
transcript where it was specifically said that he
woul d need to cone back for that.

So I would ask that at the next hearing
M. Bell be directed to cone back. M. Bello.

CHAI RPERSON GRI FFI'S: Ms. Gates, did you
want to respond to that?

M5. GATES. It's easy. | don't. But what
| would like is some respect shown to the ANC. W
have not been served with any of this fromthe Zoning

Adm nistrator. And if new material is going to be
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submitted into the record, | request that we receive
a copy as well. Thank you.

CHAI RPERSON GRI FFI' S:  Ckay. Actually, we
require it. Do you mnd? W need to clear sone
chairs up here, if you wouldn't m nd having a seat.

We've got the request to have the Zoning
Adm ni strat or back for cross. What are your thoughts?

MS. BELL: Yes. Actually, M. Carone did
make a request as well as the National Park Service,
and our positionwas that it really wasn't appropriate
at this tinme. At the time that 1 displayed the
Power Poi nt presentation, | indicated that it -- they
woul d be tal king points, and that his oral testinony
is his testinony.

It was provided as illustrative and
denonstrative evidence. | think it was the Board at
sonme point requested that we provide a copy, which we
were happy to do so. But his testinmony -- his ora
testinmony is his testinony.

CHAI RPERSON GRI FFI'S: Vel |, t he Power Poi nt
is part of the record and --

MS. BELL: Right.

CHAI RPERSON GRIFFI'S: -- of course, his
testinmony also. | don't see where you're going.

MS. BELL: But the PowerPoint doesn't
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i nclude anything that his -- it doesn't include any
evi dence or any information --

CHAI RPERSON CGRI FFI'S:  So you' re sayi ng t he
Power Poi nt doesn't have any information that wasn't
al ready crossed with him

MS. BELL: That's correct. And he was --
he was subjected to four hours of cross exam nation by
M. Carome, and by the National Park Service, | m ght
add. So in view of the fact that he was here unti
8:30, he answered all the questions that -- both
guestions that were -- that stemmed from his ora
testimony and ot her questions that the parties had, |
don't think it's appropriate to bring him back or
necessary to bring himback after the governnment has
closed its case, which we have.

VI CE CHAI RPERSON M LLER:  All right. Ms.
Bell, | thought that you didn't want to close your
case and that you wanted the opportunity to have M.
Bell o submt sone rebuttal testinony fromwhat --

MS. BELL: No. Actually not even
rebuttal. The problemthat | have at this point is
that the National Park Service has provided both an
engi neer as well as a resune that we have -- we saw
nmonments before he testified. | really wasn't in a

positionto effectively reviewit to raise any i ssues,
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or if we have issues to raise, which | believe we
woul d.

But M. Bello wouldn't be here to do that.
Since he is a structural engineer, | woul d probably at
| east seek some counsel of nmy Building and Land
Adm ni strati on. But the testinmony that | would be
providing would not be oral testinony from a
structural engineer. It would be witten.

VICE CHAIRPERSON M LLER: And why
shoul dn't that be subject to cross?

M5. BELL: The witten statenent by the
structural engineer, if we provide one?

VI CE CHAI RPERSON M LLER:  Why shoul d t hat
be witten as opposed to oral?

MS. BELL: Well, you know, we're of the --
you know, we're of the position that this is a narrow
appeal that has sort of expanded in many ways, and on
i ssues that the Zoni ng Adm nistrator doesn't perceive
is--is afair assessnent of his role with regard to
this particular building permt.

| don't think that M. Carone -- and |
Don't think the National Park Service -- would be at
a di sadvant age at not being able to cross exan ne any
subsequent statenent we may provide with regard to a

structural engineer. And that would still be
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different than whether or not M. Bello needs to be
subj ected to cross exam nati on based on t he Power Poi nt
present ati on.

MR. CAROME: Another possibility --

CHAI RPERSON GRI FFI'S:  Go ahead.

MR, CAROME: -- and it mght be -- it
m ght be the nost efficient. As to further rebuttal
wi tnesses, | would suggest that if they're going to
present their testinmony in witing that they should
be, at our request, nmade available if we think we can
identify particular areas that would be worth
exploring, or if the Board feels that they would be
worth exploring, that we woul d get better -- we would
get closer to the truth if we had the opportunity for
guestioning and cross exam nation to avoi d, you know,
being able to -- not have to take conclusory
statenents and witten statenents at face val ue

Al so, on the question of M. Bello com ng
back, | nean, it said right here Chairperson Giffis,
page 193, after it was pointed out that we didn't have
-- couldn't cross -- the Chairperson said, "R ght.
No, | think we should be able to cross on that." |
think both parties here relied on the opportunity we
woul d have to do that later. | would have pursued

further questioning if | knew that that was ny | ast
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chance.

| understood, and I think the Park Service
under st ood - -

CHAI RPERSON GRI FFI S: Under st ood what ?
What was that excerpt fronf

MR. CAROME: That's page 193 of last --

CHAI RPERSON @RI FFI S: What was that
tal ki ng about ?

MR. CAROME: You were speaking about the
Power Poi nt presentation that DCRA was unable to
present, either back on the screen or in hard copy, so
t hat we could have full cross exam nation

M5. BELL: | think it m ght be hel pful for
the Board to take a | ook at the transcript. Actually,
| have read --

MR. CAROVE: | have it right here. Wuld
you like to read it?

MS. BELL: M. Carone, | have al ready read
the transcript. | think it mght be hel pful for the
Board to take a look at it to get a flavor of how t hat
statenent was nmade and the context in which it was
made. But it was at the beginning of the four-hour
cross exam nation by both the National Park Service
and M. Carone on M. Bello's oral testinony as well

as ot her extraneous issues that --
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CHAI RPERSON GRI FFI'S:  Good. Ckay.

MS. BELL: -- weren't raised in his oral
testi nony.

CHAI RPERSON GRI FFI S: Let's not get too
absurd here. | think we understand t he base facts and

i ssues involved inthis. And, quite frankly, although
it seens to be precariously conplex, | think for the
Board's purposes it is not for our jurisdiction. And
| don't see -- I'mnot conpelled that the Power Poi nt
brought up so nuch nore expansi ve evi dence t hat wasn't
covered in the cross exam nation of M. Bello here in
per son.

What did raise the concern was when you
indicated that you wanted to | eave the record open,
which is I think what Ms. MIler was tal king about.
There nmay have been an inpression that you were
calling M. Bello back to respond. That's been
gui eted at this point.

| think for great efficiency, whichl have
| ost total control of tonight, and so far in all these
proceedi ngs, but let's try and gain sonme back wth
this, let's nove ahead for witten subm ssions. I
don't see -- | don't see a lot of additional
information for the Board's concern comng from

addi ti onal cross exani nation on that.
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So what | then would do is we need to set
time for closing, M. Carone. W need to set in anple
time | guess for --

CHAI RPERSON GRI FFI'S: Ms. Bail ey, the date
| indicated on --

MS. BAILEY: The date that you gave ne was
May 24th, the fourth case in the afternoon. The
fourth case.

CHAI RPERSON GRIFFI'S:  Am | reading that
second case correctly?

M5S. BAILEY: On May 24th, M. Chairnman?

CHAI RPERSON GRI FFI'S: 17310, noving to the
7t h? M. Aguglia, you are going to put your
additional informationin witing into the record, is
that correct? |Is that anenable to you?

MR, AGUGLI A: What date do you want it by?

CHAI RPERSON GRI FFI'S: It's going to be due
in one week.

MR AGUGLI A: One week? One week from
t oday?

CHAI RPERSON GRI FFI'S:  That's correct, on
the 17th of May. So -- okay. And DCRA s al so.

MR. CAROVE: May | ask -- as a possible
way of advancing the question of the point about M.

Bell o, could we submt as -- you know, a limt of five
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guestions in witing that he would respond to in
witing? That would not take any tinme of the Board.

CHAI RPERSON  GRI FFI S: Based on the
Power Poi nt presentation?

MR CAROME: Yes.

CHAI RPERSON CGRI FFI S: Oh, absol utely.

We'll get that in. W need that in. Howfast can you

get that?

MR.  CAROME: | can get that in in two
days.

CHAI RPERSON GRIFFI'S: Can you get it inin
one?

MR. CAROME: | can get it in in one day.

CHAI RPERSON GRIFFI'S: O ose of business
t onor r ow?

MR CAROME: Yes.

CHAI RPERSON GRI FFI' S:  Ckay, good. In that
case --

MS. BELL: Are we talking about five
addi tional questions as a result --

CHAI RPERSON GRI FFI'S: W'l | have M. Bell o
respond to that. If they're questions that have
al ready been answered, then so be it. He can indicate
that's his answer.

MS. BELL: | can indicate that this was
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answered transcript page --

CHAI RPERSON GRI FFI S: Absol utely.
Absol utely. Let's get them addressed, though.

kay. I'mgoing to lay it all out here.
So what we're going to have is yours over as quickly
as possible, hopefully by, you know, first thing --
first thing Thursday. They're going to clear the
bui | di ng soon.

Ckay. That's going to go over. Responses
are going to be back by the -- responses back into the
record and served by the 17th of May. W're going to
call this at the first afternoon hearing on the 24th
of May.

What we will have as we open is just any
rebuttal w tnesses you have, the cross of the rebuttal

wi tnesses and that evidence, and then we're going

straight to closings. | would anticipate we'd take no

nore than 15, 17 minutes. Nah, | can't say that.
Okay. | wouldn't expect that we'd be in

t he hours, though, M. Carone. | would hope that we'd

be within 60 m nutes. W have two ot her cases in that
afternoon. Hopefully, we'll start our afternoon on
time at 1: 00 and get right tothis. As | said, | put
this first in the afternoon, so we can get this done

and fi ni shed.
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MR. CAROVE: What is the order that --

other than my rebuttal and ny closing, is --

CHAI RPERSON GRIFFI'S: That's it. That's
all we have left. W wll have the subm ssion, and
the record will be full at that point. | don't have
anyt hing el se that we're hol ding out there in ternms of
submi ssions. At the closing of that day, of course,
"Il set final subm ssions and deci sion date, and, of
course, finals will go for proposed orders. we' ||
access all of that as we finalize after the 24th.

Ms. MIler, you ve got a question?

VI CE CHAl RPERSON M LLER: well, | had
asked National Park Service to submt the provisions
that they referenced regarding party walls and the
i ssue of encroachnent.

CHAI RPERSON GRIFFI'S:  Ch, that's true.

VI CE CHAI RPERSON M LLER: And then, the
ot her subm ssion fromthe ANC regarding the tie case
dealing with a property that was towering over.

CHAl RPERSON GRI FFI'S: M. Gates, are you
aware of that responsibility? Oay. W're going to
have that submtted in by the 17th al so. I s that
understood? Excellent. Ckay.

MR. CAROME: One housekeepi ng matter that

if we don't clear up nowwe may not be able to. There
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were two pieces of geogrid that were referred to in
the record. I'"'m wondering whether either by
phot ograph or otherw se those could be made part of
the record or just thenselves -- they' re small enough
that they perhaps wouldn't add that much to the bul k
of this record.

CHAI RPERSON GRI FFI S: I'd rather not
because we need copies. Let's get photographs --

MR CAROMVE: Also, there was that acetate
that was tacked up on one of the exhibits. | would
suggest that that be photocopied and circul ated and
served.

CHAI RPERSON GRI FFI'S:  Sure. If it wasn't
al ready stated --

MR.  CAROME: And nmade a part of the
record.

CHAI RPERSON GRIFFIS:  -- it should cone
into the record. Excellent point.

Anyt hing el se? Ms. Bail ey, are we | eavi ng
anyt hing el se out?

Wow. | thank you all very nmuch and
appreci ate your being here all night with us.

If there's no other business before the
Board, | et's adjourn our afternoon session. Thank you

al | .
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(Wher eupon, at 10: 05 p. m, t he
proceedings in the foregoing matter were

concl uded.)
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